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DIGEST OF DECISIONS 


[IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. 


$97. Lire.—Limitation in Case of Substitution of Parties.— 
A suit on a life policy was defeated because improperly brought 
in the name of the assignees, and afterwards by leave of the 
court an amendment was allowed subs‘ituting the name of the 
administrator, the beneficial parties being the same and no new 
summons being required. Held, That it was but the continua- 
tion of the original suit, and not the commencement of a new 
suit within the limitation clause of the policy.- 

Teutonia Life Ins. Co. vs. Muller, 77 Ill., 22. 


United States Life Ins. Co. vs. Ludwig. 
Rep’d Jour’l, p. 488. 
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APPLICATION. 


§ 98. Fire.—Representation as to Incumbrance in Prior Appii- 
c:tion.—The policy was issued on the basis of a former applica- 
tion which was referred to and made part of the contract. The 
application correctly represented that there was no incum- 
brance. But an incumbrance had since been placed on the 
property. Held, That there was no breach of warranty. The 
insured simply agreed that the statements were true at the time 
of the prior application. The language must be construed most 
favorably to the insured. 


Shroeder vs. Traders’ Ins. Co. 


Rep’d Jour’l, p. 492. 


BENEVOLENT ASSOCIATION. 


§ 99. Lire— What Constitutes Good Standing.—Non-payment 


of As-essments Furfeits the Right to Benefits —“ Good standing,” 
‘within the meaning of the laws of the order of the Knights of 
Honor, implies a full and fair compliance with those laws, in the 
payment of assessments and dues. A member who is largely in 
arrears for assessments and dues is not “in good standing” 
within the meaning of his benefit certificate, aud if he dies when 
so in arrears, ‘his beneficiary is not entitled to the payment of 
the benefit. 


McMurry vs. Supreme Lodge Knights of Honor. 


Rep’é Jour’, p. 569. Treyn. U. 8. C.¢. 


CARRIER. 


§ 100. Fire.—Bill of Lading as Contract.—LTiability for Loss 
i. case of Subrogation —Total Loss as an Assignme: t.—The con- 
tract of a common carrier may be in parol or writing. 


Am. Trans. Co. vs. Moore, 5 Mich., 868; Shelton vs. Merchants’ Dis- 
path Co., 59 N. Y., 258; Roberts vs. Riley, 15 La. An., 103. 
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When it was claimed that such a contract for transportation 
was by parol, evidence is admissible that such was the case and 
that the bill of lading was not the contract between the parties. 

The subject-matter and circumstances should be regarded in 
construing a bill of lading. 


Barreda vs. Silsbee, 21 How., 161; Nash; vs. Towne, 5. Wall., 689 ; 
Canal Company vs. Hill, 15 Wall., 94. 


Where the plaintiffs in error made a contract for transporta- 
tion of cotton with a carrier without exemption from common- 
law liability and the cotton was destroyed while in course of 
transportation and the loss was paid to plaintiffs by the insur- 
ance company, it was not necessary in the complaint to show 
how the company acquired its interest when the evidence 
showed, and when it appears that the judgment was right it will 
not be reversed for an error that could work no injury. 


Brobst vs. Brock, 10 Wall., 519 ; Decatur Bank vs. St. Louis Bank, 21 
Wall., 294. 


The payment of a total loss works an equitable assignment to 
the insurer of the property and all the remedies which the in- 
sured had against the carrier. 


Mason vs. Sainsbury, 3 Doug., 61; Yates vs. White, 4 Bing. New Cas., 
272; Clark vs, Hundred of Blything, 2 Bar. & Cress., 254 ; Aétna Ins. Co, 
vs. Tyler, 16 Wend., 385; Atlantic Ins. Co., vs. Storrow, 5 Paige, 285; 
Simpson vs. Thompson, 3 App. Cases, 279 ; see also Globe Ins. Co. vs. 
Sherlock, 25 Ohio St., 50. In Gales vs. Hartman, 11 Penn. St., 515; 
North of England Ins. Association vs. Armstrong, L. R., 5 Q. B., 244. 
See also Clark vs. Wilson, 103 Mass., 227. Cited Hall & Long vs. Rail- 
road Companies, 13 Wall., 367. 


M bile & Montgomery R'y Co. vs. Jurey & Gillis. 
Rep’d Jour’l, p. 618. 


DESCRIPTION. 


§ 101. Fire.— Measure of Damages.—A description of prop- 
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erty insured as a two-story, frame building etc., is presumption 
of value and of a right to recover more than mere nominal dam- 
ages for its loss. 


Shroeder vs. Traders’ Ins. Co. 


PLEADING. 


§ 102. Fire.— Payment in case of Suit by Beneficiary— Exception 
to Charge.—Under the code of Alabama when a suit is brought 
in the name of the person having the legal right for the benefit 
of another, a plea of payment is bad which does not allege pay- 
ment to the beneficiary or the person holding the legal title be- 
fore the beneficiary acquired his rights. An exception to the 
charge which was general, and failed to so indicate the specified 
point that the judge could have corrected it, is ineffectual when 
the charge contains several distinct propositions, 


Jacobson vs. the State, 55 Ala., 151; South & North Ala. R. R. Co. 
vs. Jones, id., 507. Soin Lincoln vs. Claflin, 7 Wall., 182. 


Mobile & Montgomery F’y vs. Jurey & Gillis. 


POLICY. 


§ 103. Fire.— Time of Running.—The omission of the time for 
which the policy was to be run did not relieve from liability 
where the policy had only run fourteen days. A reasonable time 
of running at least must be presumed. 


Shroeder vs. Traders’ Ins. Co. 


PROOFS OF LOSS. 


§ 104. Fire.—Policy Conditions must be Complied with.— Verbal 
Prom se «f Payment not a Waiver.—Notice not a Substitute for.— 
Limitation. —In order to hold the company responsible for a loss 
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the insured must show a compliance with the terms of the policy. 
Proofs of loss are not waived by an alleged verbal promise of 
the president to send a check upon his return home, which was 
denied by the president. Mere notice of loss in case of contents 
consisting of various items, even in case of claimed total destruc- 
tion, is not a substitute for the itemized proofs required in the 
policy. Suit must be brought within the time fixed by the pol- 


icy. 
Ins. Co. vs. Conover, 2 Ont., 384. 
Universal F. Ins. Co. vs. Weiss Bra 


Rep‘d Jour’l, p. 573. 


SURPLUS. 


§ 105. Fire.— Who are the Owners of in case of a Mulual ( om- 
pany—P oper Method of Distribution— Rights of Furmer Member . 
— Construction of Charter—Limitati.n.—A bill was filed by a 
mutual fire insurance company making its members defendants to 
determine who were the owners of an accumulated sur- 
plus fund. Held, That cross-bills filed by members or former 
members setting forth their claims to share in the distribution 
were germane and necessary for the protection of their rights. 


Story Equity, Pleadings and Practice, 22 392, 391, 389, 399, notes 3 and (a). 
See also Mitford’s Pleading, 81; 13 Ga., 478, 482; 14 ib., 167, 171; 1 
Smedes & Marsh, Ch, 376, 391; 6 Paige, Ch., 288; 11 Wheat., 446; 14 
Blatch., 371, 373 ; 3 Ga., 422; 61 ib., 329, 333-5; 36 ib., 332; 57 Ill., 422; 
22. N. J. Eq., 471; 15 Ala., 501, 513. 


Held, That under the Georgia code, equity will apply the general 
law of partnership with respect to profits and losses, except so 
far as modified by the charter. The charter provided in the 
event of an accumulated surplus beyond the necessities of the 
corporation the directors were authorized to divide the same 
among the stockholders according to the respective amounts of 
their premiums. Held, That the company being purely mutual, 
stockholders and members were the same, and all were stock- 
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holders who had at any time contributed through payment of 
premiums to the surplus fund, whether their membership had 
Japsed or not. Held, That all who had so contributed were en- 
titled to share in the distribution. Held, That the contributaries 
were entitled to all of the surplus fund beyond the amount pre- 
scribed in the charter, being so much as was necessary for the 
business and protection of the corporation. Held, That compul- 
sory exclusion from membership by cancellation or refusal 
to renew does not deprive those excluded from sharing to 
the extent of their contributions. Held, That such parties are 
not barred by the statute of limitations until the limit is com- 
plete after knowledge of the facts complained of. Held, That 
after determining the proper amount to be reserved, the balance 
should be divided in accordance with the above principles first 
among those entitled to scrip under the original charter, deter- 
mining separately for each year what should be divided and who 
were entitled thereto, and the balance, if any, pro rata among 


those, who under the amended charter have paid premiums in 
cash. 


Citing 2 Conn., 133, 145-6; 24 Am. R., 172-3; 34 Me., 451; 57 N. Y., 
196 ; Singleton vs. S. W.R. R..and Ga. R. R. vs. Smith et al., com’rs, 
(February term, 1883); 40 Ga., 582, 583, 620, 621, 623, 627; 4 Peters, 152; 
57 Me., 286-9; 34 N. J. L., 489; 2 Conn., 579; 18 How. (U. S.), 331, 
342-3; L. R., 14 Equity, 322; (2 Abbot’s Digest, 711, 55); 63 Me., 
99; 7 Paige, 198, 202-3; 83 Conn., 446, 455-6; 42 ib., 17-277; 
Allen, 235, 512, 517; 45 Barb., 510; 13 Ill, 516; Mor. Corp., 
sections 881, 346, 344, 425, 405, 876, 403, 484, 404; 39 Ind., 289, 
371 ; 50 Miss., 662 ; 57 Me., 286; 36 Ind., 423 ; 22 Conn., 133, 145-6 ; 83 
Penn. St., 293 ; 9 Allen, 319 ; 34 Me., 481; 3 Mason, 311-312; 57 N. Y., 
196 ; 2 Conn., 579; 18 How. (U. S.), 331, 342-3; 57 Me., 286; 34 N. J. L., 
489 ; 4 Peters, 152; 15 Ala., 501, 513; 22 N. J. Eq., 471; 57 Ill, 424; 
Code of Ga., 3 3,084-5-6, 3,193-7, 3,255; 11 Ga., 195, 488, 445; 32 ib., 245; 
6 ib., 265; 49 ib., 373; 18 ib., 287, 478, 482 ; 40 ib., 582, 623, 627. 


Carlton vs. Southern Mutual Ins. Co. 
Rep’ Jour’s, p 577. 


TAXATION. 


§ 106. Fire.—TZhe Alabama Statute Exacting a Tax for the Ben- 
efit of a Fire Department is Constitutional—An Alabama act 
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approved March 1, 1870, provides that every fire or marine in- 
surance company doing business in the county of Mobile shall 
first pay an annual tax of $200 to the Fire Department Associa- 
tion for the use of the fire companies of Mobile to be applied as 
a reward for exertion or provision in case of sickness or disa- 
bility of the members, The penalty of violation is prescribed as 
$1,000. Held, ‘hat the act was not repealed by a subsequent 
general prescribing the conditions under which foreign compa- 
nies might do business, having no reference to the first and not 
irreconcilably in conflict with it. Held, That the act is not a vio- 

_lation of a constitutional provision “that the right of eminent 
domain shall not be so construed as to allow taxation or forced 
subscription for the benefit of railroads or any other kind of cor- 
porations other than municipal, or for the benefit of any individ- 
ual or corporation.” 


People vs. Draper, 15 N. Y., 537; People vs. Blodgett, 13 Mieh., 127 ; 
Taylor vs. Woods, 52 Ala., 474; Mayor vs. Stonewall Ins. Co., 53 Ala., 
570; People vs. Mayor, 4 Cohn., 422. 


Held, That the tax was not for the benefit of a private corpora- 
tion within the constitution but for the public welfare by increas- 
ing the efficiency of organizations for protection against fire. 


Stein vs. Mayor, 24 Ala., 591; 2 Dillon Mun. Corp., 3774; Hofford vs. 
New Bedford, 16 Gray, 207 ; Fisher vs. Boston, 104 Mass., 87; Hayes vs. 
City of Oshkosh, 33 Wis., 314 (S. C., 14 Am. Rep., 760) ; Keller vs. Cor- 
pus Christi, 50 Texas, 614; Maximilian vs. Mayor, 62 N. Y., 160 (S. C., 
20 Am. Rep., 468) ; Dargan vs, Mayor, 31 Ala., 469 ; Sharpless vs. Mayor, 
21 Penn. St., 169. 


Fild, That the penalty for violation was not so excessive as to 
be in violation of the “ Declaration of Rights” and to call for 
judicial interference. 


Loan Ass’n vs. Topeka, 20 Wall., 663; Schealy vs, Alleghany City, 25 
Penn. St., 128 ; Booth vs. Town of Woodbury, 32 Conn., 118§; Brodhead 
vs. Milwaukee, 19 Wis., 624; Sharpless vs. Mayor, 21 Penn. St., 147. 

Fire Dep't Association vs. Mobile Mutual Ins. Co. 

Rep’d Jour’, p. 604. 
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VALUED POLICY. 


$107. Frme— What i.—A policy is properly valued only 
when a valuation is fixed on the property by way of liquidated 
damages. 


Universal F. Ins. Co. vs. Weiss Bros. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED S14 TES 
SUPREME AND CIRCUIT COURTS, AND IN ‘THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


M. D., Tennessee. 


McMURRY 


Us. > 


SUPREME LODGE, KNIGHTS OF HONOR.* ) 


‘Good standing,” within the meaning of the laws of the order of the Knights 
of Honor, implies a full and fair compliance with those laws, in the pay- 
ment of assessments and dues. 

A member who is largely in arrears for assessments and dues is not ‘‘in good 
standing ’’ within the meaning of his benefit certificate, and if he dies 
a in arrears, his beneficiary is not entitled to the payment of the 

enefit. 


The case was heard April 24, 1884, before the circuit judge, with- 
out a jury, upon an agreed statement of facts. 


* From Central L. J. 
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The plaintiff brought suit against the defendant as “a beneficiary 
organization upon the mutual assessment plan,” upon a benefit cer- 
tificate issued July 5th, 1878, to Charles S. McMurry, providing for 
the payment of two thousand dollars, “asa benefit, upon due no- 
tice of his death and the surrender of this certificate to such per- 
son or persons as he may, by will or entry on the record book of this 
lodge, or on the face of this certificate, direct the same to be paid, 
provided he is in good standing when he dies.” The plaintiff was 
named as the beneficiary on the face of the certificate. 

McMurry paid regularly his assessments of one dollar each, until 
February 23, 1881, when he ceased paying. After this, Guthrie 
Lodge, No. 1054, of which he was a member, paid four assessments 
forehim, voluntarily, to the Supreme Lodge of the Order. He did 
not reimburse Guthtie Lodge for these payments, and its officers 
thereupon dropped his name from their rolls, and reported him as 
“suspended;” but the lodge did not suspend him by any vote which 
was recorded on its minutes. Prior to September 15, 1881, four 
other assessments had been called, and were forwarded by Guthrie 
Lodge to the Supreme Lodge, on none of which had any payments 
been made by McMurry. The thirty days time allowed to members 
by the law of the order, for the payment of these assessments had 
fully expired before McMurry died, which was on October 11, 1881. 
He has not paid dues to his lodge since January 1, 1881. 

The laws of the order, in force in 1878 and in 1881, contained 
these provisions :— 

“ Art. VII., sec. 1. Each member of this lodge shall pay as dues, to 
commence with the date of receiving the decree of manhood, such 
sum as shall be prescribed in the by-laws, not less than twenty-five 
cents per month, which shall be due and payable quarterly in ad- 
vance, on the last meeting night in March, June, September and De- 
cember, and a brother is in good standing until the dues so paid are 
consumed. 

Sec. 2. Any member who may become in arrears for dues or fines 
to this lodge, shall not be entitled to vote, hold office, nor shall he 
be entitled to benefits ; and when six months in arrears for dues or 
fines, or when he fails to comply with section 3 of law XV.,he shall 
be suspended from the lodge.” 

“Law XV., section 3. Each member shall pay the amount due on 
the notice of the reporter of his lodge, within thirty days from the 
date of such notice, and any member failing to pay such assessment 
within thirty days shall be suspended from his lodge.” 





1884.] McMurry vs. Svpreme Lodge, Knights of Honor. 571 


Other regulations provided that only members “in good stand- 
ing” could become representatives in the superior lodges of the or- 
der, or be allowed to receive sick benefits, or have the privilege of a 
withdrawal card for six months. It was also required that the no- 
tice of the death of a member, for the payment of a benefit there- 
upon, should certify “ that he was in good standing.” 

‘In 1879, the following decision, made by the Supreme Dictator as 
executive head of the order, in answer to a question propounded, 
had been approved by the Supreme Lodge, the highest legislative 
body of the order. 

“Q. 20. If a member fails to pay an assessment within the thirty 
days allowed by the constitution, and dies between the expiration of 
the thirty days and the next meeting of the lodge, would his family 
or heirs be entitled to the death benefit ? 

“Ans. Yes. A member must be suspentled in order to forfeit his 
death benefit, and he cannot be suspended after his decease.” 

The charter of the defendant empowered it to pay, from its 
Widows and Orphans’ Benefit fund, “on satisfactory evidence of the 
death of a member of the corporation, who has complied with its 
lawful requirements a sum not exceeding five thousand dollars, to 
his family, or as he may direct.” 


Coryar, Marss & Curtpress, for Plaintiff. 
James QO. Pierce, for Defendant. 


Baxter, C. J. 

1. The rights of the plaintiff are to be determined in accordance 
with the rules established by the constitution and laws of the order. 

2. Decision No. 20, made by the Supreme Dictator in 1879, that a 
member must be suspended in order to forfeit his death benefit, ap- 
plied to a case where a member died after the expiration of 30 days 
from the call of the assessment, and before the next meeting of his 
lodge, and does not apply to the present case. 

3. The laws and rules of the order, in force in 1881, did not de- 
clare that a member was always in good standing until he had been 
legally suspended by a valid act of his lodge ; und the failure of 
Guthrie Lodge No. 1054 to legally suspend McMurry is not conclu- 
sive of this case. 

4. McMurry having been at the time of his death in arrears for 
nine months’ dues to his lodge, and in arrears for eight assessments, 
to the W. & O. B. Fund, the time for the collection of which had 
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fully expired, was by reason of these facts not in good standing, 
within the meaning of the benefit certificate sued on, and the plaint- 
iff therefore cannot recover. 

5. Payment of the assessment by the members is essential to the 
successful operation of the Widows and Orphans’ Benefit Fund of 
the order, as the plan of the same is exhibited in the Constitution and 
aws of the order. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas of Northampton County. 


UNIVERSAL FIRE INS. ~) 


vs. 
WEISS BROTHERS.* \ 


In order to hold the company responsible for a loss the insured must show a 
compliance with the terms of the policy. 


Proofs of loss are not waived by an alleged verbal promise of the president to 
send a check upon his return home, which was denied by the president. 


Mere notice of loss in case of contents consisting of various items, even in 
case of claimed total destruction, is not a substitute for the itemized proofs 
required in the policy. 


A policy is properly valued only when a valuation is fixed on the property by 
way of liquidated damages. 


Suit must be brought within the time fixed by the policy. 


Messrs. Reeper & Reever, for Plaintiff’ in Error. 
P. C. Evans, Esq., for the Defendant in Error. 


Gorpon, J. 


The contract of the parties litigant is to be found in the policy, 
and the conditions thereto attached, and to the terms and provi- 
sions of the agreement, as found in those papers, both parties must 
be held or neither. The insurance company can only be made re 
sponsible for the alleged loss under the policy, by a showing by the 
Weiss Brothers of the performance of the conditions of that instru- 
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ment on their part. To hold otherwise would be a mere travesty of 
justice. The principle here stated is not, indeed, denied, but an at- 
tempt has been made to avoid its effect by the interposition of the 
doctrine of estoppel. It is said, and so the court below permitted 
the jury to find, that the defendant, through its chief officer, acted 
in such a manner as to induce the plaintiffs to believe that it had 
or would waive the conditions, the breaches of which are now set 
up asa defense, and that it was thus estopped from taking advan- 
tage of the alleged want of conformity to the contract on the part of 
the plaintiffs. 

If the statement here made has been sustained by the proper 
proofs, and if, by reason of the acts and declarations of the agent 
of the company, the plaintiffs were induced to abstain from doing 
that which they otherwise would have done in the way of perform- 
ance, then, and in that case, the defendant’s contention can avail 
nothing in this court, and the judgment must be affirmed ; for the 
principle here stated is so abundantly supported by authority that 
an attempt to overthrow it must fail of success. But when we 
come to look for the proofs by which the plaintiffs undertake to 
sustain their proposition, we are not able to discover them. The 
language of the sixth condition is as follows: “The use of general 
terms, or anything less than a distinct, specific agreement, clearly 
expressed and indorsed on this policy, shall not be considered a 
waiver of any written or printed condition or restriction therein.” 
There is here no shadow of ambiguity ; the language is plain, spe- 
cific and positive ; there shall be no waiver unless the agreement 
expressing it be indorsed on the policy. But we look in vain for any- 
thing like the waiver here prescribed. How then were the plaint- 
iffs released from their engagement to furnish to the company, 
within a reasonable time after the fire, a particular and sworn state- 
ment of loss? 

And where is the proof, oral or written, by which the plaintiffs 
were released from the twelfth condition, which requires that suit 
should be brought, if at all, within six months from the date of the 
loss? As to the first of these interrogatories, an answer is attempted 
in the allegation that A. T. Crosse, the president of the defendant, 
soon after the fire, made a promise to Reuben Weiss, one of the 
plaintiffs, that when he got home they would make out a check and 
send itto him. To this, however, it is objected that the evidence 
here stated furnishes no intimation of even an oral waiver of proof 
of loss ; that Crosse, taking it for granted that the plaintiffs would 
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not neglect to comply with the condition, might have made the al- 
leged promise without the slightest intention of binding the com- 
pany which he represented to what would in effect be a new 
contract. It is also objected that a conversation of this kind is de- 
nied by Crosse, and that the chief design of the introduction of the 
stipulation, requiring all waivers to bein writing, was for the purpose 
of avoiding just such disputes. Still another objection to this an- 
swer of the plaintiffs, as above stated, is, that whilst George Weiss, 
the father of those constituting the plaintiff firm, professes to have 
heard this conversation, yet as Reuben appears to have no recollec- 
tion of the matter, he either could not have heard it, or, having 
heard it, he gave it so little attention that it was neither impressed 
on his memory nor affected his action, and that in either event, no 
delay or damage resulted to the plaintiffs therefrom, hence the ‘de- 
fendant could not thereby be estopped from insisting upon the letter 
of the contract. 

We think these objections to the plaintiffs’ effort to escape from 
the plain terms of their agreement are sound, and should have been 
so treated in the court below. 

For further answer to the interrogatory above proposed, it is said, 
the policy is a valued one, and, for that reason, an itemized state- 
ment of loss was not necessary. We, however, cannot regard this as 
a valued policy. We have in the case of buildings, where there was 
a total loss, held that the policies were of this nature, and this for 
the reason that when the assured had given notice of the total loss 
of the building covered by the policy, he could do no more ; there 
are in such case, no particulars to detail ; hence, further notice can- 
not in reason be required. But we have never so held with refer- 
ence to the contents of a building consisting, as in this case, of a 
variety of articles. And though this term “valued policy” has been 
used as above stated, yet it does not strictly apply, for its proper ap- 
plication is to such cases only when a valuation is fixed upon the 
underwritten property by way of liquidated damages, and for the 
purpose of avoiding a subsequent valuation of the property in case 
of loss. Bouv. L. Dict., 345. Of course, where such is the contract 
of the parties, they must be held to it; but that such is not the nature 
of the policy under consideration is obvious from the very terms 
of it. 

The second of our questions remains wholly unanswered ; for 
there is nct even the pretense of the waiver of that condition 
which requires suit to be brought within six months after the loss. 
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This is an independent condition, and cannot be made to depend on 
the waiver of precedent conditions. 

Had the loss been regularly adjusted, as provided for by the pol- 
icy, still the limitation was in force ; suit must have been brought 
within the time prescribed, and the neglect of this provision must 
necessarily, if a contract of this kind is worth anything, bar a 
right of action on part of the assured. To say, therefore, that 
Crosse’s agreement to send a check for the amount of the loss in 
any way affected this stipulation, or to submit such a question to 
the jury, was a mistake. Insurance Co. vs. Conover, 2 Out., 384. 

As what we have already said disposes of the case radically, and 
sustains the defendant’s thirteenth point, we are relieved from a 
more particular discussion of the assignments. 


The judgment is reversed. 
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SUPREME COURT OF GEORGIA. 


CARLTON er at. 
vs. 
SOUTHERN MUTUAL INS. CO. er at.* 


A bill was filed by a mutual fire insurance company making its members de- 


fendants to determine who were the owners of an accumulated surplus 
fund. 


Held, That cross bills filed by members or former members setting forth their 
claims to share in the distribution were germane and necessary for the pro- 
tection of their rights. 


Held, That under the Georgia code, equity will apply the general law of part- 
nership with respect to profits and losses, except so far as modified by the 
charter. 

The charter provided that in the event of an accumulated surplus beyond the 
necessities of the corporation the directors were authorized to divide the 


same among the stockholders according to the respective amounts of their 
premiums. 


Held, That the company being purely mutual, stockholders and members were 
the same, and all were stockholders who had at any time contributed 
through payment of premiums to the surplus fund, whether their member- 
ship had lapsed or not. 


Held, Tnat all who had so contributed were entitled to share in the distribu- 
tion. 


Held, That the contributaries were entitled to all of the surplus fund beyond 
the amount prescribed in the charter, being so much as was necessary for 
the business and protection of the corporation. 


Held, That compulsory exclusion from membership by cancellation or refusal 
0 renew does not deprive those excluded from sharing to the extent of 
their contributions. 

Held, That such parties are not barred by the statute of limitations until the 
limit is complete after knowledge of the facts complained of. 


Held, That after determining the proper amount to be reserved, the balance 
should be divided in accordance with the above principles first among 
those entitled to scrip under the original charter, determining separately 
for each year what should be divided and who were entitled thereto, and 
the balance, if any, pro rata among those, who under the amended charter 
have paid premiums in cash. 


* Decision rendered June, 1984. 
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STATEMENT OF THE CASE. 
See page 634 post, for further statement of facts. 


The provisions of the charter in suit were as follows :— 
AN ACT 


T» Incorporate the Southern Mutua! Insurance Company, as approved 
December 29, 1847, amended December 21, 1849, and further amended 
March 5, 1856. 


Secrion Ist. Be i! enacted by the Senate and House of Representa- 
tives of the Sate of Georgia, in General Assembly met, and it is 
hereby enacted by the authority of the same, That J G. Hill, Wm. 
Freeman, A. A. Robinson, H. K. McKay, J. U. Parsons, and Wm. M. 
Morton, and their associates and successors, shall be a corporation, 
under the name and style of the Southern Mutual Insurance Com- 
pany, shall keep their office at such place as may be agreed upon by 
the officers herein provided for, and shall elect their own officers, 
and shall enjoy all the privileges and powers incident to such cor- 
porations. 

Sec. 2. And be it furiher enacted, That at all meetings of said Cor- 
poration every matter shall be decided by a majority of votes, each 
member holding a policy for one year or longer being allowed one 
vote, and if his policy exceed one thousand dollars, an additional 
vote for every thousand : (// ovided, that insurers under open poli- 
cies shall be entitled to vote in proportion to the amount actually 
insured under their policies. And provided further, That no insurer 
under an open policy, shall be entitled to more than ten votes) : 
with the right of voting by proxy: and such corporation way choose 
such officers, end for such length of time as they may deem neces- 
sary ; but no policy of insurance shall be issued by said company, 
until the sum subscribed to be insured shall amount to fifty thousand 
dollars. 

Sec. 3. And be it further enacted, That said Corporation may insure 
for any term not exceeding ten years, any houses, goods or other 
species of property against loss or damages by fire or water, and 
the lives of slaves against death. Such damage, loss or death not 
resulting from the carelessness, negligence or design of the party 
insured, and to any amount not exceeding three fourths of the value 
of the property insured—property on shipboard cr in storage not 
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subject to this limitation—and not exceeding ten thousand dollars or 
any one block of buildings or stock of goods. 

Said Corporation shall further have the power of insuring the lives 
of white persons for any term of years or for life; may grant annu- 
ities, and make any and every contract in which the risk of life shall 
be a part thereof. 

And said corporation shall further have the right and power to 
make the sum insured in any life policy payable to the wife of the 
person insured, or to his wife and children ; and in these cases the 
sums insured shall be payable to the said wife, or wife and children 
as the case may be, for their sole use and benefit, free from the 
claims of the representatives or the creditors of the party insured : 
Provided the annual premium shall not exceed three hundred dollars. 

The Directors of said Corporation are hereby further empowered 
at any time to make the insurance of the lives of white persons and 
the granting of annuities a separate department of their business ; 
and all the contracts, liabilities, claims, receipts, expenses and in- 
vestments of the life department, shall be distinct from the other 
business of the Corporation, as much as if they belonged to another 
Company. And the officers of said Corporation shall invest the 
funds belonging to the life department only in Stocks of the United 
States, or of the several States, or in bonds and mortgages on unin- 
cumbered real estate, worth in the opinion of the Directors, at least 
four times the amount loaned thereon. 

Src. 4. And be it further enacted, That whenever said Corporation 
shall make any insurance on any property, the member so insured 
shall pay the required premium in cash, or give his note or bond 
well secured for the amount of the insurance money, payable one 
day after date, and shall deposit in money with the Treasurer of the 
Corporation, at least ten per cent of said note, which shall be en- 
tered as a credit thereon ; and the funds thus raised may be applied 
to the payment of the losses and expenses of the Corporation, and 
in the event of an acccumulated surplus beyond the necessities of 
said Corporation, the Directors are hereby authorized to divide the 
same among the stockholders thereof, according to the respective 
amounts of their premiums ; and the Directors may, at any time 
when the necessities of the Company require if, collect such further 
sums as may be necessary, by making assessments on said notes, in 
proportion to the original amount of each note, giving thirty days 
notice by mail to each member—but no member shall, in any event, 
be liable to pay more than his premium note, or cash premium. 
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Sec. 5. And be it further enacted, That whenever any person shail 
sustain any loss of the property so insured, he shall, within thirty 
days after his knowledge of said loss, and in the case of real estate, 
before any repairs or alterations are made, give notice in writing, of 
the same to some one of the directors, or other person appointed by 
the Directors, whose duty it shall be to view immediately the prem- 
ises where the loss occurred, or otherwise make satisfactory inquiries 
into the circumstances attending it, and under oath determine, in 
writing, by him subscribed, the amount, if any, of the liabilities of 
said Corporation for such loss; and if the sufferer shall not acquiesce 
in such estimate, he may, within sixty days after he is notified of the 
estimate, bring an action at law against said Corporation. If, in 
this action, he shall not receive as damages more than the amount 
estimated as aforesaid, he shall be liable for all costs incurred in the 
suit, and execution shall issue against the Corporation only for such 
amount as may be allowed after deducting said costs of suit ; but if 
the amount allowed be greater than the estimate, then the Corpora- 
tion shall be liable for all the costs of suit. And in all suits at Law 
or in Equity, prosecuted for or against said Corporation, any mem- 
ber thereof, not being a party in his individual character to such 
suit or suits, shall be a competent witness. 

Src. 6. And be it further enacted, That said Corporation shall be 
entitled to hold real and personal estate to any amount necessary 
for the purposes of the same—shall have and use a common seal, 
and shall have power to make such by-laws, rules and regulations as 
may be thought proper, not repugnant to the Laws of this State. 

Src. 7. And be tt further enacted, When said Corporation shall 
make insurance on any property, the interest of the person insured 
in said property shall be held as security for the payment of the 
deposit note yiven to the Corporation, and the policy of the insured 
shall, from the time it issues, create a lien on the said property, and 
no transfer of the said property shall effect the said lien: provided 
it shall be expressed in the policy, that the insurance is made subject 
to such lien. 

Src. 8. And be it further enacted, That if any member of said Cor- 
poration obtaining insurance, or in case of his death, his legal repre- 
sentative, shall refuse or neglect to pay any assessment, within thirty 
days after the demand be made, or any instalment on his deposit 
note, he shall be liable to a suit therefor by the Corporation in any 
Court having competent jurisdiction ; and also, the liability of the 
Corporation for the policy under which the payment is withheld, 
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shall be suspended until said payment is made ; and if said payment 
is not made within six months, the said policy shall be to all intents 
and purposes forever forfeited. 

Sec. 9. And be it further enacted, That any three of the persons 
herein named as corporators, may call the first meeting, by advertis- 
ing the same for three successive weeks, in one public journal in 
Macon, Albany and Athens. 

Sec. 10. And be it further enacted, That any person insured, shall 
have the right to return his policy and demand bis note at any time, 
before it would expire by its own limitation: provided there is no 
unpaid assessment upon the note or losses unprovided for. 

Sec. 11, And be it further enacted, That all laws and parts of laws 
militating against this Act, be and the same are hereby repealed. 


Henry Jackson, E. K. Lumpxin, H. H. Cartron, J. H. Lumpxry, for 
Plaintiffs in Error. 

S. P. Tuurmonp, N. J. Hammonp, Pore Barrow, L. & H. Coss, W. 
S. Bastnaer, A. J. Cops, Atex. S. Erwin, Contra. 


Jackson, C. J. 


This is a bill for direction brought by the Southern Mutual Insur- 
ance Company, through its directors, alleging that its reserve fund 
had swollen to $912,803.19, was rapidly increasing and would soon 
reach a million of dollars, and praying the instruction of the court 
as to its status, how it should be distributed among present policy- 
holders and various classes of past policy-holders when ready for dis- 
tribution on future increase by its own accumulations from interest 
or otherwise, and who were its true owners, so as to entitle them 
to share in the distribution. All persons who had taken fire insur- 
ance policies (life insurance having been long abandoned), were 
made parties defendant in classes, certain individuals being served 
representing each class. One class was present policy-holders ; an- 
other were residents of other States, having property in those States 
insured, und those States being abandoned, were dropped by the 
company ; and the other which the company made defendants was 
the class of past policy-holders. Other individuals came in and were 
made parties on motion, among them some whose locality in Georgia 
had been abandoned. The directors alleged and desired to be in- 
formed by the court as follows :— 


‘*Your orator therefore charges that the reserve fund of this company is 
now large enough, and should not be increased ; that its growth from its 
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own interest alone is now so rapid that unless checked it will go to near a 
million dollars before the end of the present year ; that it is reasonably cer- 
tain that the time has now come, spoken of in the charter, when a division 
of its income at least should be made among the stockholders ; that in view 
of the grave doubts springing out of the charter and hanging over the 
questions, who are the stockholders in this company as used in the charter, 
who are the lawful owners of this surplus, and what persons are entitled to 
share in any division that may be made of this fund or its issues, and upon 
what basis that division should be made ; what is the legal status in this 
company of the holders of insurance receipts and renewal receipts, and in 
view also of the amount involved, and the weight of responsibility resting 
upon the officers of this corporation a judicial determination of all these dis- 
puted questions and a decree giving the company direction in the premises, 
ure imperatively demanded.” 


And in pursuance of this desire, they prayed as follows in sub- 
stance :— 


(1.) ‘That the charter of this company may be construed and inter- 
preted, so that by the decree in this case the legal status of the said reserve 
fund may be finally and definitely determined and fixed, and so that it may 
be ascertained and declared who are‘its lawful owners, and who are entitled 
to share in any division of the fund itself or of the income produced by if, 
and so that the term stockholders, as used in the charter, may be inter- 
preted so as to remove all doubt and uncertainty as to the true intent aud 
meaning of that instrument. 

(2.) ** That in the event that none others but present policy-holders are 
intended by the word ‘stockholders,’ that it may be settled by the decree 
upon what basis a division among them shall be made.” 


(3), (4). That the legal status of renewal and insurance receipts be 
determined. c 


(5). That Lumpkin, Hull, Grant and Warren, be made parties as 
representatives of the class of present policy-holders. 


(6) That Carlton and Lowrance ‘‘may be made parties defendant to 
this bill, representing and defending for themselves, and for all others 
who were formerly policy-holders in this company, but are not now, and 
whose connection was terminated otherwise than by the company’s act 
alone, so that all those aforementioned, who were formerly policy-holders 
in this company, but are not now, and whose connection was terminated 
otherwise than by the company’s act alone, as well as the said Carlton and 
Lowrance, may through them be parties defendant to this bill and bound 
by the decree.” 


(7), (8), (9), (10). That Petit and Trenholm be made parties 
representing the South Carolina policy-holders, and Scott and 
Swann, representing the Florida policy-holders ; and that they be 
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served under order of court; that if there be surviving or legally 
represented any former policy-holders of Alabama and Mississippi, 
‘who shall be decreed to have any rights in the premises,” the proper 
rule and order to be taken as to them. 

(11.) ‘* That, in the event that it should be decreed that any of these par- 
ties defendants have rights to any sum or sums herein before referred to, 
that your Honor will appoint some suitable and proper person a receiver, 
if desired by the company, for their benefit, to whom the company may 
pay over such sum or sums as may be proper, so as pot to interfere with 
the future operations of the company, and who shall disburse the same 
subject to the order of your Honor and the decree in this case. 

(12), (13). For general relief and subpeena. ; 

The substance of which allegations and prayers is that the direc- 
tors desired to be instructed as agents and trustees, and desired as 
such to know who were interested in this fund, and after deducting 
therefrom such portion as was necessary reasonably to conduct the 
business of the company in payment of losses which might probably 
arise from fire, and expenses, salaries etc., who would be entitled to 
it and how it or its issues should be distributed among these classes 
of persons insured by it and who had paid premiums into its coffers. 
The defendants answered the bill, representing others of their class 
as well as themselves, each class in its answer asserting its right to 
participate, and some filing cross-bills and praying discovery in 
regard to the time within which contributions had been made to the 
funds not expended, and which by accumulations and investments 
had swollen into this large surplus. On demurrer to the cross-bills 
of defendants, those bills, or answers in the nature of cross-bills 
were stricken and dismissed. On the hearing before the jury, the 
court refused to submit these issues to the jury :— 

**(1). From what sources was the accumulated surplus or reserve fund 
derived ?” 

‘*(2). Was more than ten per cent. of the profits of any year’s business 
carried to the reserve fund? If yes, for what years, and how much for 
each year ?” 

‘* (3). Was more than ten per cent. of the gross premiums for any year 
carried to the reserve fund? If yes, for what years, and how much for 
each year ?” 

In reply to the questions which were asked the jury and the 
issues permitted by the court, the jury found that the complainant 
accepted the charter of 1847, and amendments made in 1849, 
1856 and 1866; that it once insured lives, but ceased in 1854; 
that it now collects its premiums in cash ; that it abandoned the 
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note system Ist. July, 1855 ; that it held annual meetings of mem- 
bers; that it has paid all dividends declared up to this time in 
script ; that it ceased to issue policies for more than one year on the 
14th of February, 1852 ; that they were renewed by receipts ; that 
the right to cancel policies was reserved ; that it does not appear 
that any was so cancelled contrary to the charter, unless quitting 
the States of South Carolina, Florida, Alabama and Mississippi was 
an exception ; that it ceased doing business in South Carolina 24th, 
December, 1869, Florida 10th of March, 1862, Mississippi 10th, Feb- 
ruary, 1862, Alabama in 1862, except Mobile, March 9th, 1862; 
that it ceased to do business in those States for the reasons stated 
in the bill and amendments, and in the minutes in evidence as to 
Florida ; that the surplus when the bill was filed was $912,803.19. 
And upon this verdict the chancellor entered the following 
decree :— 

‘1, That said company has the right to accumulate a reserve fund 
adequate to the necessities of said corporation, the amount thereof to be 
controlled by the directors. 

“2. That the company, in its corporate capacity, is the sole owner of 
such reserve fund. 

«3. That no member or stockholder of said company is owner of any 
part of said fund, or the income thereof, until the same has been set apart 
to him or her as a dividend ; that it is optional with the company when 
and in what sums said dividends shall be declared. 

‘4, That in case such dividends are declared none will be entitled to any 
part thereof but the members or stockholders of said company at the dates 
of the declaration of such dividends respectively ; that members and stock- 
holders are synonymous, and none, in this regard, are members of said 
company unless at the time of declaration of such dividends he or she holds 
a policy of insurance issued by said company for the term of one year or 
longer ; but a renewal receipt shall be taken and considered as a new con- 
tract, and equivalent to a policy of insurance for the term specified in such 


receipt. 
‘*5. That in fixing the shares of members in such dividends, the same 


shall be according to the respective amounts of their premiums paid for the 
policy or renewal receipt for one year or longer, and without regard to pre- 
miums paid in any former year or on any former policy. 

«6. That none are entitled to any share of such dividends, by reason of 
having been insured by said company, but who are not insured by it for 
one year or more when the dividends shall be declared. 

‘*7, The said company may, nevertheless, pass any by-law changing the 
length of time for which it will hereafter issue policies, or on other subjects 
not consistent with the charter and this decree.” 

**8, As to costs and fees, 
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Whereupon Carlton e/ a/. excepted and assign the following 
errors :— 

(1.) Because the court sustained the demurrer and motion to dis- 
miss the cross-bills. 

(2.) Because the court refused to allow counsel for Carlton et al. 
to go to the jury or introduce testimony, to show the excessiveness 
and disproportion of the reserve fund to the necessities of the com- 
pany, which they offered to do. 

(3.) Because the court refused to allow counsel for Carlton e ai. 
to go the jury, or to introduce testimony, to show that from 1855 to 
1883 more than ten per cent. of premiums and more than ten per 
cent. of profits had been carried to the reserve fund without their 
knowledge, and were held there ; and to show the years in which 
this was done and the amount thereof. 

(4.) Because the court refused to submit to the jury each of the 
issues which he was requested to submit as above stated. 

(5.) Because the issues submitted to the jury and their findings 
thereon were not sufficient to furnish a basis for a final decree in 
this case. 

(6.) Because each division of the decree numbered from one to 
seven is illegal, unwarranted by the pleadings, evidence or finding 
of the jury, and, and, singly or combined, they do not constitute a 
legal and proper decree. 

1. Was there error in sustaining the demurrer and dismissing the 
cross-bills ? 

The demurrer rests on the following grounds :— 

(1). For want of equity. 

(2). Because the parties named sue for themselves and others in 
like relation, and the others are not named. 

(3). Because the allegations of want of knowledge or notice as to 
the reservations made are insufficient, and there is no allegation of 
fraud or concealment. 

(4). Because the allegation as to protest against the reservation 
is uncertain and insufficient. 

(5). The demand stated in the cross-bill is defective and insuffi- 
cient, in that it appears upon its face to be a demand made by out- 
siders upon the convention of policy-holders, and not action pro- 
posed for said convention by any member of it; and because it 
does not contain the names of claimants. 

(6). Because the cross-bill “sets up matters not germane to the 
bill or its amendments, and not as defences thereto, but as original 
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causes of action against complainant; and in that so far as its 
prayers for, relief are granted upon said demand, it is apparent upon 
its face that it is a cause of action which has originated since the 
filing of the bill and amendments, if it has originated at all.” 

Let us examine the demurrer in the reverse order in wiich its 
grounds are stated. The sixth ground raises the question whether 
the cross bills are germane to the main bill. Of course if not, the 
court below was right to sustain the demurrer on this ground :— 

The main bill for direction made these parties defendants to a 
legal proceeding to divide a fund (or its issues) held by this mutual 
insurance company for distribution among its policy-holders at the 
time of the filing, and all others who had insured in the company 
having rights to part thereof. 

The cross-bills of Carlton et al. allege, in substance, construing 
them together, that— 

(1.) The company is a strictly mutual insurance company, the 
very meaning of which is that each policy-holder looks for indemnity 
against loss to the payments of each of the other policy-holders, and 
that each has a right to share in the profits in proportion to the 
amount paid by him. 

(2.) The charter does not provide for a surplus fund like that 
held, but does provide for the distribution of any amount accumu- 
lated beyond the necessities of the company ; by which is meant 
that all the funds received shall be divided after the payment of 
losses and necessary expenses for the year. 

(3.) To adopt the ideas of the bill and its amendment, would 
place policy-holders entirely at the mercy of directors. 

(4.) The resolution of 1855 was ultra vires and void. 

(5.) If not, it limited the reserve to $200,000. 

(6.) The rule prescribed by the resolution of 1855 has not been 
followed, but each year more than the ten per cent. allowed by that 
resolution has been reserved. The amounts of these excessive 
reservations are stated, and it is charged that such excessive reserva- 
tions were knowingly, wilfully and intentionally made, and that 
even by the directors’ own mode of calculation, there has been held 
a large excess above the amount which could be retained under any 
construction of the resolution of 1855. 


(7.) ‘*These defendants charge that they had no knowledge or notice 
whatever, either actual or constructive, of this illegal and improper addi- 
tion to the surplus fund, which of right should have been divided among 
them and those in like circumstances with them, They never kuowingly 
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acquiesced therein, and never ratified the same or agreed thereto ; but, on 
the contrary, they protested against the same as soon as it came to their 
knowledge, and have ever since objected thereto and protested against it. 
These defendants charge that immediately upon discovering the aforesaid 
facts, to wit: on June 5, 1883, and before the filing of this cross-bill, they 
made upon complainant the following demand in writing, addressing the 
same both to the annual meeting of the stockholders of complainant and to 
complainant itself.” 


The written demand made, in brief, the following points : First. 
That these demandants should be recognized as having an interest 
in the surplus fund and its income. Second. That there was no 
authority under the charter to create a surplus fund; and that 
having been created by reserving part of the amounts paid in 
during the year in which they have been policy-holders, the illegal 
amount so reserved should be paid pro rata to the policy-holders of 
those years, and their share should be paid to them. Third. That 
the resolutions of 1855 limited the surplus to $200,000, and that all 
in excess of that amount should be divided pro rata among the 
policy-holders of the years in which it was reserved, and demand- 
ants be given their share. Fourth. That the resolutions of 1855 
only allowed from five to ten per cent. from profits to be reserved ; 
that the directors had reserved more than that amount annually ; 
and that the excess should be paid to those from whom it was with- 
held, incluling demandants. Fifth. That if, for sound legal reasons, 
it is determined not to pay out at this time in money the amounts 
due demandants, their rights be established, and that their propor- 
tion of the income from the accumulated fund be annually paid to 
them. Sixth. That neither the surplus fund nor the income thereon 
should be paid out until the rights of demandants should be recog- 
nized or passed upon by the courts. 

These demands were met by a positive refusal. And as the 
defendants are threatened with a bar, unless they assert their claims 
in respect to the surplus fund in defense to the bill of complainant, 
they bring this cross-bill, in order that the entire matter may be 
determined in one litigation. 

(8.) That the surplus is unreasonably and unnecessarily large and 
not within the bounds of a reasonable discretion ; and as complain- 
ant admits a want of discretion, it was prayed that a reasonable and 
proper limit be determined, and that all in excess of that amount be 
divided. Discovery was prayed; and the other prayers were in 
accordance with the allegations set out above. 
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And in addition to the foregoing, by amendment, it was alleged 
that the company had published in annual reports and other publi- 
cations in order to induce insurance in this company, that all who 
insured would be interested in the profits during the term of their 
insurance, and that some of them were induced by these publica- 
tions to become insured therein ; and not only that they were 
ignorant of the fact that more than ten per cent had been reserved, 
but that nothing appeared upon the books of the company to give 
such notice. 

Having filed the bill to ascertain who were legally interested in 
the fund, as well when increased as at its present stage, and having 
made these various classes parties to it, upon what principle rests 
the idea that these cross-bills are not germane we cannot see. In 
2 Daniel’s Chancery Practice, 1548, it is said, “A cross-bill is a bill 
brought by a defendant against the plaintiff, and, if necessary, 
other parties, in another suit touching the same matter.” These 
allegations certainly touch the same matter —the very fund in ques- 
tion and future accumulations—and make them germane to the 
original bill. The same author adds that “It frequently happens 
that a complete decree cannot be made without a cross-bill or cross- 
bills to bring the whole matter in dispute completely before the 
court. In such case, it becomes necessary for some or one of the 
defendants to the original bill to file a bill against the plaintiff and, 
if necessary, other defendants to that bill or some of them, and 
bring the litigated point properly before the court.” So also on 
page 1550 it is said, “‘ Where a defendant seeks the aid of the court, 
for the purpose of enforcing his rights, he must file a cross-bill” 
Here the defendants allege rights and ask the court to enforce 
them ; therefore the cross-bill was necessary ; for the author adds, 
“But when he relies upon his rights merely by way of defense to 
the relief sought against him, it is not necessary to do so.” So, in 
note 2 to the same page it is said, “In general, the defendant can- 
not have any positive relief against the plaintiff, even on the subject- 
matter of the suit, except by cross-bill ;” citing a great many cases 
thereon. Here the defendants want positive relief. They want 
their part of this fund if it has accumulated so as to be ready for 
distribution, and if equitably they have a right to part of it ; and 
their part of its issues. They want to know how much of it sprang 
from profits made while they were members of the company, and 
what their pro rata share of it is. They allege that it is too large, 
beyond the charter power to retain it and beyond the resolutions 
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adopted by the directors themselves, and beyond the necessities of 
the company to retain it in order to meet probable losses in future ; 
and ask positive relief—the most practical sort of relief—to have the 
money due them paid to them. 

So Story lays down the same principles in his Equity Pleadings 
and Practice, §§392, 391, 389, 399 notes 3 and (a). See also Mit- 
ford’s Pleading, 81 ; 13 Ga., 478, 482 ; 14 ib., 167, 171; 1 Smedes & 
Marsh, Ch., 376, 391 ; 6 Paige Ch., 288 ; 11 Wheat., 446 ; 14 Blatch., 
871, 373 ; 3 Ga., 422 ; 61 ib., 329, 333-5 ; 36 ib., 332 ; 57 Ill, 422; 
22 N. J. Eq., 471 ; 15 Ala., 501, 513. 

The code makes an answer in the nature of cross-bill stand as a 
eross-bill. §4,181. So that the demurrer was not properly sustained 
on the ground that it is not germane. Nor do we think that the 
ground is aided by stating that the cause arose for relief after the 
original bill was filed. It arose by the bill and is germane to it; 
nay, it existed before ; knowledge of it may have come to defend- 
ants since the bill was filed. But for the allegations of the bill, it 
may not have been known or a suit been instituted ; but if the bill 
uncovers facts transpiring before it was brought, and discovers 
equitable rights to the defendants, why should they not ask relief 
arising from those facts? Must they bring a separate suit in such a 
case? Equity does nothing by halves, but gives complete relief. 
He who seeks it must do it. Code, §§ 3,484, 3,485 ; 14 Ga, 323; 
36 id., 382. And he must do it, we think those cases rule, in the 
very case in which himself seeks it, if the relief sought by the 
defendant be akin to the subject in regard to which he seeks relief 
for himself. 

The fifth ground is equally indefensible. How are the defend- 
ants outside parties to a litigation into which they have been in- 
vited ; and when they come in as classes, represented by certain 
individuals of each class, selected by the complainant for the reason 
that service could not be made on all the class, is it just to dismiss 
their cross-bill brought by the select men the company itself served 
for all the class, and thus turn out of doors not only the class they 
represent but the select men who were served by the company ? 

So also, in respect to the fourth ground, it appears to us, if they 
should prove what they allege, that the reserve fund is more than 
the charter or any resolution of the directors authorized, or than the 
necessities of the company for expenses and reasonable expectation 
of losses required, that the protest against it is quite clearly 
expressed and amply sufficient to make an equitable issue thereon. 
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And s0, too, in respect to the third ground—notice. The allegation 
is that nothing is on the books of the company from which it could 
be seen than more than ten per cent of annual profits had been 
reserved, and that a resolution of the directors announced that they 
would not go beyond that per cent on profits annually, or two hun- 
dred thousand dollars in bulk, and that they had no actual notice of 
any sort. Besides, it would be a hard rule to charge those inter- 
ested in a mutual venture with others, managed necessarily by a few 
agents, by presumptions of any sort except quite strong—almost 
imperative—with constructive notice that the agents and managers 
had done what neither the charter of the company nor their own 
resolution nor the exigencies of the management authorized. Nor 
is there anything in the second ground, “ because the parties named 
sue for themselves and others in like relation, and the others are not 
named.” When sued as a class, they may defend as a class, and if 
the cross-bill be a legitimate mode of defense, by asserting rights 
springing out of the subject-matter of the bill and asking relief 
thereon, it may be filed by them as a class. 

And this brings us to the real issue made by this cross-bill and 
the demurrer thereto, to wit, is there equity in the cross-bill ? 

There is, if these classes represented by the select men chosen by 
the complainant, who did not have insurance in the company at the 
time the bill was filed, had equitable rights to a part of the accumu- 
lated fund, which the money they paid in, as they allege, contributed 
by profits made while they were insured in the company. 

The Code of this State declares that “The contract of insurance 
is sometimes upon the idea of mutuality, by which each of the as- 
sured becomes one of the insurers, thereby becoming interested in 
the profits and liable for the losses ; without a charter, such an or- 
ganization would be governed by the general law of partnership ; 
when incorporated, they are subject to the terms of their charter.” 
Code, § 2836. 

The necessary deduction from this legal principle incorpor- 
ated into our Code is that except in so far as not changed by the 
charter, the general law as to profit and loss governs all partnerships 
inter sese, unless changed by the terms or articles of partnership. 
The stipulations between partners will control the partners and regu- 
late their rights and liabilities infer sese, no matter what these rights 
and liabilities would otherwise be under the general law. When a 
charter is granted and accepted and the entity called an incorpor- 
ated company is created, the charter becomes the articles of partner- 
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ship, or, to be more accurate perhaps in the use of language, the 
charter stands in the place of the articles of partnership and modifies 
the general law as respects losses and profits, which, without its 
grant, would have governed, and the charter becomes the governor 
wherever the two authorities collide. Still, the general analogy be- 
tween the entity based on mutual participation in losses and profits 
and the partnership based on the same thing remains ; and except as 
changed by the charter, equity will apply the general laws of part- 
nership in respect to interest in and division of profits to the entity 
which would be applied to such interest in and division of profits to 
the entity which would be applied to such interest and division in 
the partnership, except in so far as the articles or contract between 
the partners had modified its application between the partners. 

In the one case, the contract is made by the parties, and they make 
it what they please ; in the other it is made too by those who agree 
to it by becoming members, insuring in it, paying premiums and 
risking losses and drawing profits ; but it, unlike a mere partner- 
ship, must be born of the State and live so long as the stute permits 
by the charter which sanctions the contract, made as each man enters; 
and the State also contracts by the charter with the entity for the 
benefit of all who may become members of it. 

The fundamental principle at the base of all partnerships is divi- 
sion of losses or profits in some form or degree or other—equal or 
otherwise as the terms may be—so far as themselves are concerned. 
So our Code declares, § 2836, supra, that in case of mutual insurance 
companies, “the idea of mutuality” involves the result that each 
assured becomes interested in profits and liable for losses. 

Does the charter of this company annul this idea of mutuality, or 
does it only regulate its mode and application and enforce it within 
certain restrictions therein made? It seems to us that it recognizes 
fully the idea of mutuality, and makes each assured an insurer and a 
participant in losses and profits. The fourth and controlling section 
on the point is as follows, as amended in 1849 and 1856 :— 

* Sec. 4th. And be it further enacted. That whenever said corporation 
shall make any insurance on any property, the member so insured shall 
pay the required premium in cash, or give his note or bond, well secured, 
for the amount of the insurance money, payable one day after date, and 
shall deposit in money, with the treasurer of the corporation, at least ten 
rer cent of said note, which shall be entered as credit thereon, and the 
funds thus raised may be applied to the payment of the losses and expenses 
of the corporation, and in the event of an accumulated surplus beyond the 
necessities of said corporation, the directors are hereby authorized to di- 
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vide the same among the stockholders thereof, according to the respective 
amounts of their premiums, and the directors may, at any time when the 
necessities of the company require it, collect such further sums as may be 
necessary by making assessments on said notes, in proportion to the original 
amount of each note, giving thirty days’ notice by mail to each member, 
but no member shall, in any event, be liable to pay more than his premium 
note or cash premium.” 


Each assured is required to pay in cash or give his note well se- 
cured for the insurance money, depositing ten per cent cash, and the 
funds thus raised go to the payment of expenses and losses, thus 
making each liable for losses to the extent of his premium note or 
cash premium but no more, as provided in the last clause of the sec- 
tion. And as to profits and participation in them, the section reads 
that the directors are authorized to divide them when they become 
an accumulated surplus beyond the necessities of the corporation 
among the stockholders thereof, according to the respective amounts 
of their premiums.” 

Thus every stockholder is interested in the profits; because when 
the fund, which of course is what remains after paying losses and 
expenses, swells “ beyond the necessities of the corporation,” and the 
excess becomes subject to distribution, he participates in the divi- 
sion. So obligation to pay losses to a certain extent, that is to the 
amount of his premium, and participation in profits when the funds 
reserved for the necessities of the corporation becomes larger than 
necessary, is the liability and privilege of each stockholder. The 
idea of mutuality is not, therefore, destroyed, but enforced, if not 
by the letter, certainly by the spirit of the charter. But the very 
name of the company indicates that mutuality is its character, and 
repeatedly in the pleadings the complainant avows that it was or- 
ganized strictly upon the mutual plan “and upon that plan all of its 
operations have been conducted.” 

What does stockholder mean in this section of the charter, and 
when must he be one so as to participate in a division? Is he a 
stockholder at the time when the fund accumulated beyond the ne- 
cessities of the corporation, or is he one only at the time when the 
division is made? If he had been for ten years a stockholder, and 
during those ten years profits had been made to the amount of half 
of this million of dollars, and ceased to insure or renew by receipt 
his policy a week before this bill was filed, does he cease to be a 
stockholder in the sense of being entitled to share in what his money 
helped to make? Suppose that he wished to continue and to renew 
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by receipt, and the directors, as they could do, had abandoned the 
State where he lived and his insured property was located, or the 
territory of this State where the property was located, and thereby 
had virtually cancelled his policy without fault on his part, and be- 
fore this was done and during his connection with the company the 
whole of this surplus fund had accumulated—is it the meaning of 
the charter, full of the mutuality idea as it is, that though he had 
paid in every cent which by the terms of the charter he could te 
made to pay for losses, he should have not one cent of profits which 
had swollen to so large a fund during the time he was putting in 
his money, which, with what others contributed, made every cent of 
the fund for distribution? Suppose that at the time of division not 
a stockholder then a member had contributed a dime to the. fund, is 
it to be divided among them only, and are all those whose money 
had made it to be turned off with nothing. Is this the construction 
which a court of justice, either law or equity, can rationally put on 
the word stockholder, when used in the matter of dividing what a 
mutual fund had made? The mutuality would be that those whose 
stock made the money skould get nothing, and those whose stock 
had made nothing should get all. Stockholder cannot mean here 
what it does in a stock insurance company, where the owner of the 
stock may sell it and another take his place by purchase. The oni> 
stock which is held in this company under this charter consists of 
premiums paid to insure property, not transferable except with the 
property insured, and not then except with the consent of the com- 
pany. Stock paid into a company not mutual is tied on to no prop- 
erty, but passes in the manner in which the charter directs from one 
to another person at any price agreed on by the parties. 

The language of this charter is in the alternative as to the mode 
of payment. It might be by note for all the premium except ten per 
cent or for cash. When the business was conducted on the note 
system, and territory was abandoned, or the policy-holder could but 
did not renew his policy, and it became necessary to call for an as- 
sessment on his note or bond, could he plead in bar, “ You would 
not renew for me, and therefore I will not pay that per cent ;” or, to 
put the case stronger, when he voluntarily ceased to renew without 
any cause, and an assessment on his note was made and demanded, 
could he plead, “I am no longer in your company and I will not pay 
it?” Would not the reply be, “We agreed to insure you for a 
year on consideration that you paid this per cent when called on, and 
for the purpose of paying it you are still a member of the company ?” 
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“We carried your risk in consideration that you responded. Had 
the risk been against us, you would have got the insured value of 
the property ; but you were an insurer as well as insured, and you 
agreed to insure others while they insured you. Though now you 
are no member of the company, then when the loss occurred you 
were, and you must pay what you promised to contribute for losses.” 
The charter still calls him a member of the company to contribute 
for losses. It says, “ And the directors may, at any time when the 
necessities of the company require it, collect such further sums as 
may be necessary by making assessments on said notes in proportion 
to the original amount of each note, giving thirty days notice by 
mail to each member.” What member, Only those still insuring, 
or all who gave their notes as members? “ But no member,” the 
charter adds, “shall, in any event, be liable to pay more than his 
premium note or cash premium.” Again, we ask what member? 
Undoubtedly he who gave the note is the member alluded to, and is 
called such when the call is made on him, whether then insured or 
not, if the loss occurred when he was insured and insurer. So the 
same word “member” is used in the beginning of the section, and a 
member of course is a stockholder. Shall he be a stockholder to pay 
josses but not one to receive profits ? 

Unquestionably the note system was dropped, and the directors 
could drop it, because the charter as amended puts it in the alterna- 
tive, ‘the member so insured shall pay the required premium in 
cash or give his note or bond” ete. ; but the cash simply took the 
place of the note, and whether the member paid cash or gave a note, 
the meaning of the word as used in the statute or charter is the 
same, and what it meant if one system was used is the same as it 
would have been, had the other alternative been continued as the 
mode of payment of premiums. 

Thus we conclude from the statute of this State and the construc- 
tion of this charter that the idea of mutuality in the statute remains 
in the charter, and the true construction of the charter is that a 
stockholder in this company in respect to division of profits is he 
who put stock in it in the shape of premium money, and if what he 
put in contributed to make a surplus fund of profits, whether in or 
out when the division was made, hé remains a member to draw his 
share of such profits, according to the amount of his premiums paid 
pro rated with that paid by others, whose also contributed to the 
accumulation. 

It must be borne in mind that when the cash system was adopted 
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in 1855, as the exclusive plan of the company, all sums that could 
be collected for losses at any time out of a member were paid; so 
that whether he renewed or not, he had paid up all that he could 
possibly owe on account of the policy for that year, and having thus 
paid all he owed on losses, his equity to partake of profits is com- 
plete. On the note system he need not pay till assessed ; if not 
assessed until the note was barred, all unpaid was profits left in his 
pocket. So when he paid all the premium in cash, which took the 
place of the note, what was not needed for expenses and losses, or 
rather, in the cash system, probability of losses, ought to go in his 
pocket. The charter makes no distinction between the two modes. 
Necessarily by the change, however, a reserve fund which remained 
with the directors in the shape of secured notes under that system, 
under the cash system must remain in the shape of money with the 
directors ; and such a fund, just as much as is necessary to provide 
for contingencies of probable loss by fire, should so remain. The 
excess over this should be divided from time to time among those 
who, under the note system, would have retained it in the part 
of the note unassessed and unpaid. The decree itself recognizes 
that stockholders and members are synonymous, and such must be 
the meaning of the charter. If a member when the money had 
been made beyond what the necessities of the company required as 
a reserve fund to meet its exigencies, and when a dividend should, 
therefore, have been declared thereon, he remains a member and 
therefore a stockholder, till it is declared, for the purpose of receiv- 
ing his share, because he has paid all that the charter required him 
to pay for losses, and what hejwas entitled to for profits was then due. 

Equity regards that done which should have been done. If the 
surplus oyer a proper reserve fund was in the coffers of the com- 
pany, equity, therefore, if it appears that it should have been 
divided while the member was still insured and that the division 
would have allotted to him a part, considers the dividend declared 
and his part given him. If the directors ought then to have 
declared and distributed the dividend, equity will decree that they 
do so now, and will distribute it as it would have gone then. So 
that when the allegation in the cross-bills is that a surplus fund for 
distribution was on hand when the complainants in the cross-bills 
were insured and that the premiums they paid contributed to it, 
equity will hold them entitled to it now, if it be still on hand and 
surplus still, and therefore the demurrer admitting the allegations 
in the cross-bills should have been retained. 
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Indeed, the very essence of mutuality is that those who con- 
tribute to produce assets are interested in proportion to their 
contributions, and if others manage for them, are beneficiaries or 
cestuis que trust, and the managers trustees ; and equity will pre- 
vent misappropriation or decree restoration if improperly withheld. 
2 Conn., 133, 145-6 ; 24 Am. R., 172-3 ; 34 Me., 451; 57 N. Y., 196. 

The chart of the managers or directors is the charter; they 
must be guided by that ; if they go beyond its limits, equity will 
restrain them at the suit of those interested ; and if they accu- 
mulate a fund from profits in excess of that allowed by the charter 
for a reserve fund to meet casualties of fire, and bring that fund into 
equity to declare its status and owners and direct its distribution or 
the distribution of its interest, equity will take charge of the furd 
and decree that the surplus be separated from the legitimate 
reserve and divided among the equitable owners. So that in the 
case at bar, if the fund, whose status and the owners of which are 
enquired of by the bill, be more than the charter authorized, which 
defines it as a sum necessary for the corporation, which means nec- 
essary to transact its business and by necessary implication to 
provide for contingencies of fire, that surplus, beyond what is 
legally retained, is ready for distribution now among those true 
owners thereof—the equitable owners—those whose money made 
it—and equity will immediately and in the same proceeding in 
which it defines the status and owners of the fund turn it over to 
them. The legal title to it may be in the corporation, but the true 
equitable title is in the contributors to it. We think that the above 
is deducible from Singleton vs. S. W. R. R. and Ga., R. R. vs. 
Smith et al., com’rs, (February Term, 1883) ; 40 Ga., 582, 583, 620, 
621, 623, 627; 4 Peters, 152; 57 Me., 286-9; 34 N.J.L., 489; 
2 Conn., 579; 18 How., (U.S.), 331, 342-3; L R., 14 Eq., 322; 
(2 Abbot’s Dig., 711 (55) ). 

To construe this charter correctly, reference must be made to 
the entire fourth section as amended by the act of 1856, now under 
review. To the note system as well as to the cash system, for both 
are in it, and the meaning of it is reached only by examining it in 
the light of both. It was organized first on the note system, ten per 
cent of cash only being paid in; and if loss occurred, assessments 
were made on the reserve to meet that loss, the reserve being these 
notes on the insured in the possession of the company, the insured 
being also mutual insurers with all others to the amount of their 
notes. When assessments and losses were all paid by the cash in 
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and the assessments on the notes, the notes were cancelled, and the 
profits of each thus mutually insured and a mutual insurer was the 
unpaid part of the note thus cancelled and not a cent more of which 
could be collected from the maker. 

When the note system was abolished and a pure cash system 
took its place, the change simply put cash in the place of notes, 
less insurance, I suppose, being charged. But the charter had 
authorized a reserved fund, and the far-seeing managers provided 
for it in certain resolutions fixing ten per cent on profits as the 
annual contribution to that reserve fund, and for the remaining part 
of the profits scrip was to be issued annually to the policy-holders 
for one year, to be paid when the cash means of the company 
amounted to two hundred thousand dollars. So that they, the then 
directors, considered ten per cent on profits as the annual measure 
to pile upon the reserve fund, and for the balance script was to be 
issued payable when that fund reached two hundred thousand dol- 
lars. This scrip was profits which took the place of what was left 
unpaid in the notes of the policy-holders when cancelled. What- 
ever was not issued to a then stockholder entitled to it he is entitled 
to now, because he has paid all his contribution to the losses while 
insurer and insured, and is entitled to his share of profits while so 
insurer and insured. 

We cannot see, as contended for by the able and learned counsel 
for the corporation that the principle of mutuality was destroyed by 
the act of 1856, which makes the fourth section cited above read 
precisely as cited. It was not contemplated either by the general 
assembly or the corporation to kill mutuality, or to inflict upon it 
any dangerous wound. It authorized a change in the mode of con- 
tribution to the capital ; the right to reserve a fund to meet emergen™ 
cies ; and then retained the mutuality of all stockholders in partici- 
pating in profits made during their membership, inasmuch as they 
had prepaid their full share of the fund for losses. 

We see very plainly that the sufficiency of the limit of two hun- 
dred thousand dollars cash to fix the time when the scrip should be 
paid cannot apply to all years, because the amount of risks varies 
with the different years. According with the increase of business 
will be the increase of risk, and proportionately will the amount of 
cash necessary to meet that risk increase. But it is not so clear 
how the per centum on profits annually applied to the reserve fund 
should be increased. With the increase of the volume of business 
the premiums and profits ought to increase, and increased profits 
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ought to set off increased risks, and the per centum should be the 
same every year, unless in case of unusual destruction by fire, which 
is, I apprehend, provided for in the estimate originally made of ten 
per cent. Besides, these cross-bill complainants allege that these 
and similar resolutions, fixing this per cent of scrip for annual 
profits after deducting ten per centum, were published from year to 
year in order to invite insurance, and that some of them were 
induced thereby to insure. If so, it would add weight to their 
right to hold the company to its publication and to keep the direc- 
tors within the limits of reserve which they thus fixed, and appro- 
priate the balance to profits for stockholders. 

The equity of those forced out without fault is greater than that 
of those voluntarily retiring ; for while the right to decline longer to 
insure in certain territories is conceded, it does not follow that 
when the corporation does withdraw and decline to renew poli- 
cies, it must not account for past profits made by the money of the 
Alabama, South Carolina, Florida or Mississippi policy-holders while 
they were insured. The company may refuse to renew, nay, it may 
cancel a policy, but when it annuls for the future it must settle 
fairly for the past. It may dissolve the partnership with some who 
were members, but it is liable for what it owed them at the dissolu- 
tion. 

But applying the analogy of partnership law again, it would seem 
clear that as the corporation might dissolve, so might the corpora- 
tors—such of them as chose not to do business longer in that con- 
cern—also dissolve. It is the right of all, of each, unless restricted 
by contract or charter, to cease to insure and thus dissolve the rela- 
tion ; and exercising this right they forfeit no profits previously 
made, but carry into voluntary retirement their just portion of the 
profits made while they were members. 

No statute of limitations can apply to all of these cross-bill com- 
plainants, because many of them, Carlton for instance, were, but a 
year or two before the bill, insured. Besides, the relation makes a 
sort of trust, a continuing trust, and the statute does not bar, es- 
pecially until the limit is complete after knowledge of the acts of 
the trustee which mude the fund accessible for distribution. The 
allegation is that the conduct of the directors, in reserving more 
than ten per cent of profits, was unknown, and on the books and no- 
where else could it have been known by these defendants, no matter 
how diligent in inspecting records open to them ; and the filing of 
these pleadings by the complainants is the first notice they had 
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thereof. Besides, deception in fact, though not in design, is al- 
leged, which amounts to legal fraud, and the statute begins when it 
is discovered. 

We do not see that any demand was necessary in view of the 
facts developed in this case. It seems, however, that by abundant 
caution it was made prior to the filing of the last cross-bill, which 
seems to have contained all the allegations preceding it in substance. 
61 Ga., 329, 335 ; 29 ib., 294, 273 ; 13 ib., 287 ; 49 ib., 373 ; 6 ib., 
265 ; 11 ib., 438, 445 ; 32 ib., 245; Hooper vs. Crawford, (Septem- 
ber Term, 1883.) But really, where parties are called in by a stock- 
holder, whether directors or agents or trustees, to contest for 1 
fund, where the necessity of demanding it or the share claimed ? 

See generally on the above points, cited by the plaintiff in error, 
63 Me., 99; 7 Paige, 198, 202-3 ; 33 Conn., 446, 455-6 ; 42 ib., 1/- 
277 Allen, 235, 512, 517; 45 Barb., 510; 13 Dll, 516; Mor. Corp., 
§ § 381, 346, 344, 425, 405, 376, 403, 434, 404; 39 Ind., 289, 371 ; 50 
Miss., 662; 57 Me., 286 ; 36 Ind., 423; 22 Conn., 133, 145-6 ; 83 
Penn. St., 298 ; 9 Allen, 319; 34 Me., 481 ; 3 Mason, 311-312 ; 57 
N. Y., 196 ; 2 Conn., 579; 18 How., (U. S.), 331, 342-3 ; 57 Me., 
286 ; 34.N. J. L., 489; 4 Peters, 152; 15 Ala. 501, 513; 22 N. J. 
Kq.,, 471 ; 57 Ill.,, 424 ; Code of Ga., § § 3084-5-6, 3193-7, 3255 ; 11 
Ga., 195, 438, 445 ; 32 ib., 245 ; 6 ib., 265 ; 49 ib., 373; 13 ib., 287, 
478, 482 ; 40 ib., 582, 623, 627. 

The principles deducible from these authorities approach the 
questions made here and throw light upon them ; but really none 
cited by either side is so similar to the case at bar as to control it. 
The construction of charters is like that of wills ; each is a separate 
thing and ordinarily must be construed by itself. In the light of 
such authorities as vigilant counsel on both sides have produced, 
we read our own Code and the charter of this company, and con- 
strue it to mean what is indicated above. 

It follows that the cross-bills should not have been dismissed, and 
of course, that the decree, being founded on a verdict in the finding 
of which the jury was not permitted to find upon the allegations in 
the cross-bills, necessarily falls. And here, strictly, the duty of this 
court ends ; but counsel desire us to give a guide to the new trial 
which must be had, and we propose now to indicate the course 
which should be pursued. If the facts as alleged in the cross-bills 
and admitted by the demurrer be not contested as true, but be ad- 
mitted on the rehearing as the truth. 

1. The court below should ascertain the whole amount of the cash 
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reserve fund on hand at the time of trial and decree, including all 
accretions and interest. 

2. What amount is necessary to enable the directors successfully 
to operate and manage the affairs of the company, so as with the 
cash premiums paid from time to time, to insure the payment of 
losses by fire. 

3. The balance on hand, after deducting this necessary reserve, 
will be the fund for distribution ; and an equitable distribution 
thereof should be decreed. 

4. In order to make this decree, the court should ascertain the 
amount in scrip which was actually issued annually, and what 
should have been issued for each year after the deduction of ten per 
cent for reserve, and who were the policy-holders of that year, 
either by policies issued or by receipts renewed, and the cash pre- 
mium each paid for that year ; and thereupon it should decree that 
the difference, if there be any, between the scrip issued to each and 
what should have been issued, after the ten per cent reservation, is, 
in equity, his money, and should be decreed to him as of that date 
now. Aud so on from year to year since under the amended charter 
the reserve fund was put in operation ; excepting always those pol- 
icy or renewal receipt holders who have sustained losses and been 
settled with. 

5. If this distribution among policy-holders of each year should 
not exhaust the fund for distribution, then the remainder should be 
divided between all who have paid premiums to the company at any 
time since the inauguration of the policy under the amended charter 
of a reserve fund, pro rata to the money contributed respectively ; 
excepting as before those who have sustained losses and have been 
settled with. 

6. The present company under its present management is the best 
possible receiver. Let it retain the fund for distribution as such, 
make public the decree by proper advertisement, specifying the 
classes and if practicable the persons entitled thereunder, and pay 
on demand to each person entitled or his legal representative his 
share ; and if no demand be made within seven years from the date 
of the decree by any person so entitled, let him be forever barred. 

7. So long as the present charter shall remain unaltered, let the 
future accumulations from profits be divided among those who here- 
after pay money on policies or renewal receipts in proportion to 
the amount respectively paid. 

It will thus be seen that the fundamental principle on which this 
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opinion rests is that the company by its charter became a mutual 
insurance company; that no amendment thereto has altered the 
nature breathed into it when first the General Assembly gave it 
birth, but it remains to-day a mutual insurance company ;_ that 
thus liability for losses and participation in profits became an in- 
gredient in the character of each assured and insurer, and therefore 
when each paid up his whole liability for losses, he became entitled 
to share in the profits. The venture was mutual between all the 
members, and while the legal title was in the corporation to every- 
thing, the equitable interest was in the corporators whose contribu- 
tions made it all. And while the charter provides for a division 
among stockholders, that word is synonymous with members, and 
the true intent and meaning of the word, as used in respect to a 
division of profits, is members when those profits were made as well 
as those who were members when dividends were declared, if their 
contributions helped to make those dividends. Therefore, if, in par- 
ticular years, dividends declared after deducting the reserve on 
profits were below what was prescribed by resolution of the direc- 
tors as their measure, the fund being brought into equity, equity 
will treat that as done which ought to have been done, and will 
decree to those who were members during those yea:s, whether in 
the company now or out of it now, what ought to have been paid 
them be paid first out of the fund in court for distribution. Further 
as the fund is brought into court now, and its legal status in respect 
to true ownership is asked in order that part of it or at least its 
increase and interest may be divided, equity will regard such a 
prayer for instruction with the view of dividing as equivalent to the 
declaration of a dividend, upon such rules of equity and such status 
of the fund and its ownership as are just and equitable; and 
inasmuch as it is impossible to determine precisely the exact equity 
of the assured and insurers by tracing the contribution of each 
policy-holder into all its fruits individually, it will consider each as 
having contributed to the fund in hand, if paid since that fund was 
inaugurated, in proportion to what each paid the company, and 
hold each contributor entitled to share in this dividend which the 
directors contemplate and in respect to the equities of which they 
very properly ask advice and direction. 

Moreover, this court sees that the great trust committed to these 
managers of a great corporation has a double aspect. They must 
look to the future as well as to the present and past. They manage 
a scheme which will live when they are gone. They must be careful 
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to transmit to their successors in managing for future insurers and 
assured a body politic as healthy and sound as that which they 
nurtured so wisely and well. To that end they must guard the 
sinews and muscle, nay, the heart whence issues the blood—without 
which the hody will waste and die, sinew, nerve, muscle, all perish— 
the credit of the company. 

To preserve that, there must be means to pay policies promptly 
when due by reason of loss ; and the reserved fund authorized by 
charter and preserved by them hitherto must be so kept to the 
extent which the necessities of the corporation demand. Equity 
tries to seat herself in their chairs and around tkeir board, and 
while keeping her eyes open to all the past to see the rights of all 
who are now and have been their c:s/uis que trust, not to shut them 
to those who will be the cestuis que trust of the future management 
of the corporation, but she will direct that justice be done to all. 

Hence the decree which this court would make, if facts admitted 
now be not contested, is that a reserve fund sufficient for the future 
necessities of this corporation, which will live when all of us are 
dead, be estimated and ascertained by the testimony of the directors 
and managers of it and of such experts and others as may be 
examined on either side and other legitimate testimony, and be pre- 
served as a reserve fund, and that the remainder of that in the 
hands of the directors at the time of the decree be divided among 
past contributors, as heretofore indicated. 

Little contributions from time to time, carefully husbanded and 
judiciously invested, have made a great heap in the hands of those 
entrusted with it, until it has become fit to be inquired into and 
judiciously investigated and adjudicated. The matter has been 
carefully considered. No parallel case has been found by this court 
or cited by the able array of counsel employed on every side by 
which we may be guided out of a labyrinth where every pathway to 
light and truth is not easily discerned. Streaks of light here and 
there have fallen upon it, and we have followed the course indicated 
by them. We hope we have emerged into broad daylight recog- 
nized by equity, if not visible to those who look through glasses 
stained by prejudice or smoked with self interest. 


Judgment reversed. 


Cited for the company, Acts 1874, 123, 128, 126 ; Acts 1849-5u, 
307, 260 ; Act 21st, Dec., 1849, amendatory of the charter of defend- 
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ant in error; Acts 1855-6, 477; 67 Ga., 106, 113; 456; 459, 463; 
21 Md., 51, 90, 91, 92; 80 Pa,5 R., 31 (1-2); Field on Corp. 
§ §103, 104, 109, 152, 155, 432 ; Pierce on Railway Law, 32; Angell & 
Ames Oorp., 279; 5 Watts & Serg., 223, 243, 245, 6 S. & R., 504; 
9 Otto, 463 ; 12 Barb., 27 ; 23 ib., 578 ; 3 Wall, 583; 4 ib., 255; 61 
Ga., 467; Phillips Ins., 523 (a); 52 Ga. 640; 1 Wheat., 283; 6 
Gray (Mass.), 77; 24 N. H., 428 ; 1 Beas., (N. J.), 333 ; Code of Ga., 
2,836 ; 11 Mich., 425, 444; 4 Am. Dec., 114; 12 East., 22, 340, 341; 
18 Vt., 512; 50 Ga. 479; 55 ib. 481; 61 ib., 33, 614;; Code, 
§4,191 ; 11 Ga., 556, 569; 43 ib. 15; 61 ib., 467; 33 Conn., 447, 
455 ; 7 Paige, 198 ; 41 Conn., 463 ; 55 Ga., 329; Mason vs. Atlanta 
Fire Co., (Feb. Term, 1883) ; Coates & Co. vs. Allen, (last Term) ; 
48 Ga, 109; 54 ib. 384; 57 ib. 341; 12 Wall, 681; Code, 
§4181 ; 3 Ga., 424; 13 ib., 478 ; 14 ib., 167; 1 Wall, 167; 40 Ga, 
199 ; 45 ib., 156; Code, 4206, 4210; Rule 7 Rev. Code, p. 1355 ; 
66 Ga., 18. 
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SUPREME COURT UF ALABAMA. 


December Term, 1883-’84. 


Appeal from Mobile Circuit Court. 


FIRE DEPARTMENT ASS’N OF MOBILE, ) 


vs. ’ 
MOBILE MUTUAL INSURANCE CO. |} 


An Alabama act approved March 1, 1870, provides that every fire or marine 
insurance company doing business in the county of Mobile shall first pay 
an annual tax of $200 to the Fire Department Association for the use of the 
fire companies of Mobile to be applied as a reward for exertion or provision 
in case of sickness or disability of the members. The penalty of violation 
is prescribed as 51,000. 

Held, That the act was not repealed by a subsequent general prescribing, the 
conditions under which foreign companies might do business having no 
reference to the first and not irreconcilably in conflict with it. 

Held, That the act is not a violation of a constitutional provision ‘that the 
right of eminent domain shall not be so construed as to allow taxation or 
forced subscription for the benefit of railroads or any other kind of corpo- 
rations other than municipal, or for the benefit of any individual or 
corporation. 

Held, That the tax was not for the benefit of a private corporation within the 
constitution but for the public welfare by increasing the efficiency of orga- 
nizations for protection against fire. 

Held, That the penalty for violation was not so excessive as to be in violation 
of the “‘ Declaration of Rights ’’ and to call for judicial interference. 


Bricket., C. J. 
This action is founded on the 4th section of an act of the General 
Assembly, approved March Ist, 1870, entitled “An Act to raise a 
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fund for the benefit of the fire companies of the city of Mobile.” 
(Pam. Acts, 1869-70, p. 288). The first section declares it unlawful 
for any insurance company to take any premiums within the county 
of Mobile against fire, or any river, or marine risk, or to open an 
office in the city of Mobile, unless such insurance company first pay 
into the Fire Department Association of Mobile, the sum of two 
hundred dollars, and a like sum annually thereafter, so long as they 
my continue to take or make insurance, or open an office for that 
purpose. The second section declares the money so paid shall 
inure to the use and benefit of the several fire companies in the city 
of Mobile, and such as are in the future organized, “to enable the 
fire department to reward superior skill and exertion in the mem- 
bers ; to provide for those who may become sick or disabled in the 
discharge of :heir duties as firemen, or their families.” The third 
section declares that for these purposes, the money may be drawn 
by the fire department under such rules and regulations as it estab- 
lishes. The fourth section declares a penalty of one thousand 
dollars against any company violating the provisions of the first 
section, recoverable by suit in the name of the “Fire Department 
Association ;” and the fifth section transfers the recovery, after 
deducting expenses, to the same fund to which the tax is appro- 
priated, to be applied to the same purpose. 

The act is the successor of an act, approved January 30th, 1839, 
which imposed a tax only on an insurance company “ not chartered 
by the legislature of this State,” and directed its payment to the 
“Alabama Life Insurance and Trust Company.” (Pam. Acts, 
1839-40, p. 43). 

The “Fire Department Association of Mobile” was incorporated 
by a special act of the General Assembly, approved February 14th, 
1843, (Pam. Acts, 1842-3, p.—), and the members of which were 
composed of delegates from the several fire companies of the city, 
and the tax imposed by the act of January 30th, 1839, which was 
payable to the “ Alabama Life Insurance and Trust Company ” was 
made payable to the Association. The first count of the complaint 
claims of the defendant, a corporation created under the laws of 
this State, the penalty of one thousand dollars, given by the fourth 
section of the act first above referred to, for taking and receiving 
fire risks in the county of Mobile, during the year commencing 
April Ist, 1880, and ending April 1st, 1881, without having paid the 
tax of two hundred dollars. The second count claims the like pen- 
alty for taking the like risks during the year commencing April 1st, 
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1881, and ending April Ist, 1882, without having paid the tax. A 
demurrer was interposed to the complaint, assigning numerous 
causes which are all reducible to two propositions. 

The first is that the act of March 1st, 1870, upon which the suit 
is founded, was repealed by the later act of March 8th, 1875, 
entitled “ An act to regulate the business of Fire, Inland and Marine 
Insurance Companies of other States and counties doing business in 
Alabania.” (Pam. Acts, 1874-5, p. 142) 

The second is that if the act is not repealed, it is in violation of 
the Constitution. The act of March 8th, 1875, is a general law, 
enacted for the whole State, in force throughout its territorial lim- 
its, having reference to a single subject, the transaction of business, 
through agents or otherwise, by insurance companies, “not orga- 
nized under or incorporated by the laws of this State.” Being a 
general law, it was of necessity embodied in the Code of 1876, and 
forms §§ 1432-3. There are in it no words of reference to the act 
of March 8th, 1870, and if it operates a repeal of that act, the repeal 
is wrought by implication and not by express legislative enactment. 
For the plainest reasons, the repeal of statutes by implication is not 
favored. Ordinarily, if a repeal is intended by the General Assem- 
bly, the intention is clearly expressed, and the rule is general, “ that 
a general statute, without negative words, will not repeal the par- 
ticular provisions of a previous one, unless the two acts are irrecon- 
cilably inconsistent.” (Sedg. Stat. and Const. Law, 99). There is 
no inconsistency between the two acts ; the one is general in its 
operation, the other local and special ; and their subject matter 
and field of operation are so entirely distinct, that it is impossible 
they should be drawn into conflict. The general law has reference 
to foreign insurance companies ; is operative throughout the State, 
and prescribes the terms and conditions upon which they are 
authorized, within the State, to exercise their franchises. The 
special law is local, confined in its operation to the county and city 
of Mobile, governmental sub-divisions of the State, and effects alike 
foreign and domestic insurance companies there transacting the 
business specified. It is against reason, and without the warrant of 
precedent, to indulge the intendment or implication that in the 
enactment of a general law, operating throughout the whole State, 
affecting only a class of insurance companies, a repeal of a special 
statute, enacted upon special considerations, operative in a special 
locality, upon all insurance companies, was designed. 

The clause of the constitution to which, it is argued, the statute 
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is directly repugnant, is the last proviso to the 24th section of the 
“Declaration of Rights,” which reads : “ That the right of eminent 
domain shall not be so construed as to allow taxation or forced 
subscription for the benefit of railroads, or any other kind of corpo- 
rations other than municipal, or for the benefit of any individual or 
corporation.” The section of the constitution of which this clause 
forms a part, in its entirety, is devoted to the right or power of 
eminent domain, and when carefully considered is without reference 
to, and does not limit or restrain any other govermental power 
whatever. If it were now necessary, or pertinent, to subject the 
section to a close analysis, comparing it with corresponding pro- 
visions of former constitutions, and the exercise under them of the 
right of eminent domain, the intent of the powers of the constitu- 
tion to confine it to that right or power, keeping it distinct from and 
independent of other governmental powers, would be most manifest. 
The constitution cannot be regarded as wholly, in itself, and of 
itself, an original, distinct, independent instrument of government. 
It is not the source or beginning of law and of political organiza- 
tion—it is the successor of preceding constitutions, upon which, in 
the light of large experience, it was intended to improve— it was 
framed by the representatives of a people, and adopted by a people 
in their sovereign capacity, organized as a political community, and 
in the possession and enjoyment of a system of jurisprudence, and 
of political institutions, adapted to all the purposes of civil govern- 
ment. People vs. Draper, 15, N. Y., 537; People vs. Blodgett, 13 
Mich., 127 ; Taylor vs, Woods, 52 Ala., 474; Mayor vs. Stonewall 
Ins. Co., 53 Ala., 570. There cannot be a just interpretation of this 
entire section, or of other clauses of the constitution, that is not 
deduced, not only from the language in which they are expressed, 
but also from their history, from their relation to the corresponding 
provisions of the former constitutions, and from a deliberate consid- 
eration of the causes in which they have origin. “The prior state 
of the law,” it is said by Judge Cooley, “will sometimes provide the 
clue to the real meaning of the ambiguous provision, and it is 
especially important to look into it if the constitution is the suc- 
cessor to another, and in the particular in question essential charges 
have been made.” Cooley, Const. Lim., 80. In some respects, this 
section of the constitution narrows, in others, enlarges, the right of 
eminent domain ; and in others, is affirmatory and preservative of 
it, as it had been recognized and exercised, prohibiting its abridge- 
ment by a change of judicial construction, and of consequence, by 
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legislative enactment ; and upon its exercise for any purpose and in 
any exigency, fixing as an unalterable condition precedent, the prior 
or contemporaneous payment of just compensation to the citizen 
whose property is taken. The clause to which reference is made, 
is introduced in the form of a proviso, and in terms is prohibitory 
of a construction of the right. or power, which was deemed possible, 
or which had been of prior recognition and adoption. If of prior 
recognition, when its extent is ascertained, the true meaning and 
operation of the clause will be discovered. 

The right of eminent domain, and the power of taxation, essential 
attributes of sov2reignty, rest, substantially upon the same founda- 
tion, and unless specially restrained and limited by the constitution, 
State or Federal, extend to every species of property, and to all 
persons, within the jurisdiction of the State. 

They are retained by the people collectively, enabling them to re- 
sume such portions of the property of individuals as may be neces- 
sary for public use. People vs. Mayor of Brooklyn, 4 Conn., 422. 


Kindred powers, resting substantially upon the same foundation, 
neither capable of just and legitimate exercise for other than public 
uses or purposes, each incapable of being perverted to private uses 
or purposes ; of being converted into an instrumentality by which, 
at the mere arbitrary will of the legislature, the money, or property 
or services of one citizen can be transferred to another, the uses or 
purposes which justify the exercise of the one power generally justify 
the exercise of the other. The proposition is, however, far from be- 
ing universally true ; and there are uses or purposes, to aid or ac- 
complish which, the power of eminent domain is rightfully exer- 
cised, that cannot be aided or accomplished through the medium of 
taxation ; though it may be, that in legislation and judicial decisions, 
they have not been at all times carefully distinguished ; yet that 
there is a distinction, is now conceded by all authority. Prior to 
and at the adoption of the constitution, the proposition was broadly 
asserted, that the same uses or purposes justified the exercise of 
them in conjunction. The argument was, that as neither could be 
exercised for other than public uses or purposes, the use which au- 
thorized the direct, immediate taking of the property of the citizen, 
retained its character of publicity and general utility, of necessity, 
so far as to authorize the imposition of taxes upon him personally, or 
upon the remainder of his property, or to aid to accomplish it. 
Upon this theory, or, as it may not be inaptly said, construction, aid 
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through the medium of taxaticn, or by the employment of the public 
credit, necessitating taxation, was extended to private corporations, 
engaged, or proposing to be engaged in the construction of rail- 
roads, or other improved ways of communication or transportation 
between different parts of the State, though such improvements 
when constructed, were essentially private property, to be used for 
private gain and unless the power was specially reserved, the State 
could exercise over them no control, other than that it could exercise 
over common carriers generally. 

The policy of aid to internal improvements by the State, or by 
any of its agencies or governmental sub-divisions either through the 
medium of taxation, or the use of the public credit, however much 
favored in the past, is not only discountenanced, but is positively in- 
hibited by the present constitution. The only aid which can now 
be extended to them, is by the exercise, or by the delegation of the 
right of eminent domain, under the limitations and restrictions ex- 
pressed in the constitution. The aid through the medium of taxa- 
tion, or by the employment of the public credit which was heretofore 
extended to the corporations constructing such improvements, was 
not infrequently denominated by the opponents of the system, form- 
ing a large class of the community, a forced loan from the tax 
piyer ; or, when, as was frequently the case, upon the payment of 
the tax, he was converted into a shareholder in the corporation, to a 
corresponding amount, a forced subscription. (See argument of 
counsel for appellant, Stein vs. Mayor of Mobile, 24 Ala., 591). It is 
in view of the history of its subject matter, that this clause of the 
constitution was framed and adopted, and taken and read in this 
light, all its words and its purposes are satisfied. It is in prohibi- 
tion of a theory and construction by which the right of eminent dc- 
main and the power of taxation are inseparably blended; in 
repudiation of any construction by which taxation shall be author- 
ized or employed for the specific uses or purposes, for which, under 
preceding clauses, the right of eminent domain may be exercised. 
The clauses immediately preceding require the General Assembly, 
by law, “to secure to persons or corporations, the right of way over 
the lands of other persons or corporations ;” which is equivalent to 
a declaration that ways, and rights to them, are a public use or pur- 
pose justifying the taking of private property upon the making of 
compensation to the owner. From abundant caution to exclude the 
theory or construction which had prevailed, and in furtherance of 
the general policy pervading the constitution, of disssociating the 
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government and its agencies from all connection with the use or pur- 
pose for which the right of way may be acquired, this clause was in- 
serted. This is its office, and the extent of its operation. The 
statute before us is not capable of any construction which author- 
izes the exercise of the right of eminent domain ; it is attributable 
to and in the exercise of no other specific legislative power than 
that of taxation, and its validity depends upon the single inquiry, 
whether for the uses and purposes expressed in it, taxation may be 
rightfully employed. 

The statute imposes a tax, a charge or burthen, or contribution in 
money, payable annually by each insurance company taking, or opening 
an office for the taking of designated risks. The power of taxation ex- 
tends to every species of property, to all persons, to all business, 
trades, occupations or professions pursued, to all income or sources 
of income—derived or enjoyed within the jurisdiction or territorial 
limits of the State, save so far as it may have been surrendered to 
the Federal Government, or may be inhibited or limited by the 
mandates of the constitution. It may be capable of abuse, yet upon 
its exercise the existence of organized government depends, the vin- 
dication of its authority, the administration of its laws, and the 
promotion and preservation of the general welfare. The power is 
essentially legislative, pertaining to the legislative department, 
though of it there may not be in the constitution, a special grant or 
delegation. A general grant of legislative power, or the creation of 
a legislative department, embodies and comprehends it. Vast as is 
the power, it is not unlimited or unbounded ; it has its limitations 
and boundaries, as has the general legislative power of which it 
forms a part, though not expressed in the constitution, resulting 
from its very nature, characteristics and purposes. The grant of 
legislative power, however general, does not comprehend judicial or 
executive power, and the exercise of either by the legislative de- 
partment, is as much forbidden, as if the inhibition were expressed 
in the most positive and unequivocal terms. “ All definitions of tax- 
ation imply that it is to be imposed only for public purposes, and 
whatever differences of opinion may exist regarding the admissibility 
of taxation in particular cases, the fundamental requirement that the 
purposes shall be public, will be conceded on all sides.” Cooley on 
Taxation, 67. As the power is legislative, as without legislative en- 
actment the tax cannot be prescribed or appointed, nor its collection 
authorized, of necessity, the legislature must in the first instance de- 
termine whether a particular use or purpose for which a particule 
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tax is imposed, is public, whether it is of such general utility. or so 
concerns the public interest or the public welfare, that it may be 
aided or accomplished through the medium of taxation. The deter- 
mination is not conclusive—“ the theory of all our governments, 
State and National, is opposed to the deposit of unlimited power 
anywhere.” Loan Association vs. Topeka, 20 Wall., 663. Whether 
the purpose is public, authorizing the exercise of the power, may be- 
come a question for the decision of the judiciary as may become the 
inquiry whether the uses or purposes for which the right of emi- 
nent domain is exerted, are public, within the contemplation of the 
constitution. The presumption is in favor of the correctness of the 
legislative determination, and it will not be disturbed unless the pre- 
sumption is removed, and it is clearly shown the determination is 
founded in error. Upon this point, the leading authorities employ 
very strong, emphatic and sweeping expressions. In one case it is 
said: “The exercise of the taxing power must become wanton and 
unjust—be so grossly perverted as to lose the character of a legisla- 
tive function—before the judiciary will feel themselves entitled to 
interpose on constitutional grounds.” Schealy vs. Alleghany City, 
25 Penn. St., 128. In another very careful and thoughtful opinion, it 
is is said, if there be the least possibility, that the tax will be in any 
degree promotive of the public welfare, the courts must abstain from 
interference. Booth vs. Town of Woodbury, 32 Conn., 118. In 
others it is said, judicial interference cannot be justified unless there 
is “the absence of all possible public interest in the purpose for 
which the funds are raised, so clear and palpable as to be percepti- 
ble by every mind at first blush.” Brodhead vs. Milwaukee, 19 
Wis., 624; Sharpless vs. Mayor, 21 Penn. St., 147. These and sim- 
ilar expressions to be found in the course of judicial decisions should 
not be entirely severed from the facts, features and circamstances of 
the particular case in which they are employed, and which may ex- 
plain or qualify them. They indicate, however, the delicacy and 
gravity of the question which becomes judicial, and the hesitation of 
the courts to nullify legislative action. The general rule upon which 
the courts proceed, in determining the validity of legislation, is of 
peculiar force in a judicial revision of the legislative determination 
of the purpose for which taxation may be imposed—the court must 
be fully and clearly satisfied that the legislative determination is 
founded in error, or it must stand and be enforced. The reasons 
are obvious, and are thus stated by Judge Cooley: “For, in the 
first place, there is no such thing as drawing a clear line of distino- 
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tion between purposes of a public and those of a private nature. The 
question is embarrassing to legislation and equally embarrassing to 
the courts. All attempts to lay down general rules whereby the 
difficulties may be solved have seemed, when new and peculiar cases 
arose, to add only to the embarrassment instead of furnishing the 
means of extrication from it.” Cooley on Taxation, 70. The uses 
or purposes for which the tax is imposed are very distinctly de- 
clared in the statute. The purpose is to raise a fund for the benefit 
of the fire companies of the city of Mobile, and it enures to their 
benefit, by being appropriated through the office or agency of the 
“Fire Department Association,” to the reward of superior skill and 
exertion, or to the relief of the sick or disabled, or their families, 
members of the companies, whether the companies were existing at 
the time of the enactment of this statute, or were subsequently or- 
ganized. 

The purpose is not private or individual—it is not the encour- 
agement, or advancement, or assistance of a private individual 
enterprise, or business, or industry—nor is it a stimulus to the per- 
formance of a private, individual duty, as distinguished from a 
public duty, or compensation for the performance of such duty ; 
nor are the benefits, the public are expected to derive, contingent 
or incidental. The prevention and suppression of calamities, involv- 
ing the destruction of property, peril to life, the disturbance of pub- 
lic security, is a governmental function and duty, aid and assist- 
ance in which, it is the duty of every citizen to render. Sacred as 
are the rights of private property, jealous as is the law of every 
infringement or invasion of them, they are subordinate and must 
yield to public necessity. Salus populi suprema est ler. When the 
danger is pressing and imminent, public officers or private citi- 
zens, to prevent the spread of an existing conflagration, may, with- 
cut incurring liability enter upon the premises of a citizen, raze or 
demolish houses, or other structures, as they may destroy or use 
any property to obstruct or prevent the advance of a hostile army. 
In such an event, there is no duty, or obligation upon the govern- 
ment, or any of its agencies, to make compensation for the prop- 
erty injured or destroyed—compensation is a matter of grace and 
not of right. 2 Dillon Mun. Cor., §§ 955 ef seg.; Cooley Con. 
Lim., 749. Russell vs. Mayor, 2 Dillon, 461. In this case it is 
said: “The best elementary writers lay down the principle, and 
adjudications upon adjudications have for centuries sustained, sanc- 
tiored and upheld it, that in a case of actual necessity, to prevent 
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the spreading of a fire, the ravages of a pestilence, or any other 
great public calamity, the private property of any individual may 
be lawfully destroyed, for the relief, protection or safety of the 
many without subjecting the actors to personal responsibility for 
the damage which the owner has sustained.” The saying of Lord 
Coke in Mourie’s case is often quoted: “For the commonwealth, 
a man shall suffer damage: as for the saving of a city or town, a 
house shall be plucked down if the next be on fire. This every 
man may do, without being liable to an action.” The duty of aid- 
ing and assisting in the prevention or suppression of conflagrations, 
resting upon every citizen, having the physical ability for its per- 
formance, is of the same grade and character with that of the 
rendition of military service. It is a duty all owe for the common 
good, it is not of special obligation upon any particular class 
because of their peculiar fitness, or because it may be supposed they 
can render it with less of sacrifice. It is a common duty, and if a 
few in a community voluntarily assume it, it is not because its obli- 
gation rests upon them specially but because they are more willing 
to encounter its dangers, to endure its hardships, and bear its labors 
and burdens. Experience has shown that the duty is better per- 
formed, the danger of comflagrations lessened, suppression of them 
more readily accomplished, and the general security promoted, 
when the duty is specially permitted to organized companies or 
associations of citizens and they exist in all well regulated towns 
and cities. The character of a duty, then, committed to a few, 
who voluntarily assume it, is not changed—it is not private, but 
public, though to its performance, it may be, the members of such 
companies or associations can be compelled. The company or 
association may derive existence and organization from municipal 
authority only, or from special legislative enactment. Whether 
existence and organization is derived from the one authority or the 
other, the duty is identical, and the members of the companies are 
not servants, agents or officers of the municipal corporation. They 
are public servants, or agents, appointed to the performance of a 
public duty ; and for their conduct, or their torts, if any they should 
commit, there is no liability resting on the corporation; nor is 
there liability upon the State, which is never answerable for the 
malfeasance or misfeasances of its ministerial agents, servants or 
officers. 2 Dillon Mun. Corp., §774; Hofford vs. New Bedford, 16 
Gray, 207; Fisher vs. Boston, 104 Mass., 87; Hayes vs. City of 
Oshkosh, 33 Wis., 314; (8S. C. 14 Am. Rep., 760); Keller vs. Cor- 
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pus Christi, 50 Texas, 614; Maximillian vs. Mayor, 62 N. Y., 160 ; 
(S. C. 20 Am. Rep., 468); Dargan vs. Mayor, 31 Ala. 469. The 
uses and purposes for which the tax is imposed, are, then, the 
stimulus of skill and dilligence in the performance of a public duty 
voluntarily assumed, and compensation for the loss of health, or for 
personal injury sustained while in its discharge. The uses and 
purposes for which the power of taxation may be exerted, are not 
capable of accurate enumeration or exact definition, nor is either 
desirable. There are some here, it may be said, per se public, 
because they pass unchallenged, and are founded in the actual 
necessities of organized government. There are others not founded 
in the same necessity, in relation to which the legislative judgment 
and discretion may be exercised. 

The payment of the public debt, of the expenses of the machinery 
of the government; of compensation to public officers, and to others 
who may perform public service, the protection of public property, 
are indispensable to the maintenance of government. There are 
other uses or purposes not of the same pressing imperious necessity, 
which are of direct public advantage, concern the public interests, 
and promote the public welfare. 

These are moral obligations resting upon government ; there 
is a charity due from society to its suffering members ; there are 
injuries resulting from the ignorance of large masses, and benefits 
produced by their education ; there are claims founded in gratitude 
for public services rendered, which authorize the legislative depart- 
ment to inpose taxes for the discharge of the claim or duty. Any 
direct public advantage, or benefit, or interest of this nature, how- 
ever slight it may seem, supports /he far. If we turn to the cases 
to which we have been referred, in which taxation was repudiated 
as imposed for a private not for a public use or purpose, we find, the 
only posssible benefit the public could derive, was indirect, inci- 
dental, contingent ; only that which it was anticipated would result 
from the advancement or encouragement of some private industry 
or enterprise. 

That is not this case. We have not been referred to any 
authority, and we are not aware of the existence of any, (if we 
except Philadelphia Association vs. Wood, 39 Penn. St., 73.) in 
which stimulus or encouragement to skill and diligence in the per- 
formance of a public duty, voluntarily assumed, or compensation 
for the loss of health, or for personal injury sustained while in the 
performance of the duty, have not been regarded as uses or pur- 
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poses of such general concern and utility as authorized the imposi- 
tion of taxation. 

It is upon the theory and principle that such uses or purposes 
are of public concern, that bounties are offered to induce military 
service, and pensions are granted to those who may have rendered 
the service. Cooley on Taxation, 99. The case in 39 Penn. St., 
stands opposed to Firemen’s Benevolent Association vs. Louns- 
bury, 21 Il., 511, and other authorities cited in the brief of appel- 
lant’s counsel, which have been examined, which seem to be sup- 
ported by better reasoning and we prefer following them. 

We do not perceive the force of the objection that the “ Fire 
Department Association” is made the recipient of the tax, and 
charged with the duty of its disimbursement, or rather, adminis- 
tration. “The right to tax” says Black, C.J., in Sharpless vs. 
Mayor, 21 Penn. St., 169, “depends on the ultimate use, purpose 
and object for which the fund is raised, and not on the nature or 
character of the person or corporation whose intermediate agency 
is to be used in applying it. A tax for private purposes is uncon- 
stitutional, though it pass through the hands of public officers ; and 
the people may be taxed for a public work, although it be done 
under the direction of an individual or a private corporation.” 
The recipient of a tax, is not an essential element, in the considera- 
tion and determination of its character. All public moneys are des- 
tined eventually to individual benefit and use, though raised for the 
payment of the public debt, or for the payment of official salaries, or 
other governmental expenditures. It is the purpose for which the 
money is raised, that supports a tax, and it is in legislative discre- 
tion, to entrust the collection and disbursement, to public officers 
or to private individuals or corporations. It is next argued, the 
statute is invalid so far as it operates upon insurance companies 
taking the designated risks in the county, though not for that pur- 
pose opening an office in the city of Mobile. The argument fully 
stated, is, that the tax is strictly municipal, inureing exclusively to 
the benefit of fire companies in the city, and that to its burdens, 
persons or property not within the municipal government, entitled 
to the benefit and protection of municipal government, cannot be 
subjected. 

The argument is founded in a misconception of the nature, char- 
acter and purpose of the tax. It is not imposed by municipal au- 
thority—its recipients are not municipal servants, agents or officers, 
and its purpose is not municipal, as distinguished from State, gov- 
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ernmental purposes. A discussion of the general proposition, 
pressed in support of the argument, is not now necessary, and it 
may be conceded, as stated in Cooley on Taxation, 105, to which we 
have been referred: “A State purpose must be accomplished by 
State taxation ; a county purpose by county taxat‘on, or a public 
purpose for an inferior district, by taxation of that district.” All 
taxation is founded on this principle, in itself just and equitable, and 
founded equally on the theory that a determination of the character 
of the purpose lies within the appointed sphere of the General As- 
sembly. In the application of the principle the General Assembly is 
not hemmed in by any narrow or technical rules, and of necessity, 
exercises its judgment in view of its own knowledge of public wants 
and exigencies. We may concede, that if there is a plain, palpable 
violation of the principle, such as is often imagined, the courts 
should interfere for the protection of the citizens. It is well said, 
and of it the judiciary cannot be too mindful, that “a race of opin- 
ions upon points of right, reason and expediency, with the law 
making power, is unseemly ; and the moment a court ventures to 
substitute its own judgment for that of the legislature in any case 
where the constitution has vested the legislature with power over the 
subject, that moment it enters upon a field where it is impossible to 
set limits to its authority, and where its discretion alone will meas- 
ure the extent of its interference.” Cooley Con’s't Lim., 203-4. A 
county, and a municipal corporation, in our political organization, 
and in our jurisprudence, are but governmental agencies and sub- 
divisions of the State—the governmental power delegated to either, 
is the governmental power of the State ; and there is not a munici- 
pal corporation, not forming a part of the territory of a county, 
and persons or property within which are not subjected to taxation. 
There may be cases, in which persons and property, not within the 
territorial limits of a municipal corporation, cannot be subjected to 
municipal taxation—iaxation imposed to enable the corporation to 
maintain its existence, the exercise of its corporate functions, or to per- 
form its corporate duties. That is not the question now before us ; 
and we sit to decide actual, not possible cases, without suspicion or 
jealousy of the legitimate power, and without apprehension that it 
will be abused. The purpose of the tax is public ; the object the 
prevention or suppression of calamity by fire, is governmental, per- 
taining to the State : and if the power to accomplish it is delegated 
to a municipal corporation, the power is governmental, not corpor- 
ate ; and from its exercise the corporation derives no peculiar bene- 
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fit, or special advantage. The tax is not in any just sense municipal, 
imposed for municipal purposes. It is a State tax, imposed by leg- 
islative authority, for uses and purposes concerning the public in- 
terests and the public welfare; the burthens of which fall upon a class, 
following a particular business, rendering them peculiarly and es- 
pecially liable for losses by fire in the locality in which the fire com- 
panies are to be stimulated to higher skill and exertion. Whether 
the company may take its risks within or without the territorial lim- 
its of the city, if it takes them within the county, the reasonable 
supposition upon which the legislature acted, doubtless true in point 
of fact, is that the subjects of the risks are largely within the city 
limits, and the company in a situation and relation to derive especial 
benefit from the exertion, skill and labor of the fire companies. In 
this view, and upon these considerations, the tax is imposed, and it 
is not within the power of the courts to nullify legislative action 
Subject to constitutional restrictions in the imposition of taxes for 
public uses or purposes, it lies within legislative power, to ascertain 
the public burdens to be borne and the persons or classes of persons 
who are to bear them, and its determination is not judicially revis- 
able.” 2 Dill. Mun. Corp., 737, n. 2, and authorities cited. 

It is lastly argued, the penalty inflicted by the statute is excessive 
and unreasonable, in prohibition of the right of an offending com- 
pany to test by judicial proceedings, the validity of the tax. The 
imposition of punishments for the commission of crime, or the inflic- 
tion of penalties for the neglect or refusal to perform a public duty, 
is exclusively a legislative function. Unless an excessive fine, or a 
cruel and unusual punishment, is imposed, in violation of the guar- 
anty of the “ Declaration of Rights,” the courts can never interfere. 
The penalties imposed by legislative enactment, are wholly unlike 
the penalties inflicted by municipal ordinances—in the latter case, 
whether the penalty is reasonable or unreasonable, is a legitimate 
judicial inquiry, in the former, it is without the scope of such in- 
quiry. The payment of taxes is a duty the tax payer owes to the 
government ; and when, as in this case, the tax is imposed upon a 
business or occupation, the neglect to pay is often visited with a pe- 
cuniary penalty of threefold the tax, and natural persons may be 
subjected to imprisonment, if they persist in the refusal. Jones vs. 
Page, 44 Ala., 657; Cousins vs. State, 50 Ala., 113 ; McCaskell vs. 
State, 53 Ala., 510. Artificial persons can be reached only through 
the imposition of pecuniary penalties. It may be possible these may 
be so excessive as to fall within the bill of rights. But it would be 
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matter of perplexing difficulty for a court to declare when that point 
is reached. Weare not prepared to say, the penalty imposed by 
this statute, falls within the constitutional restrictions. 

The demurrers were not well taken, and ought to have been over- 
ruled. Let the judgment be reversed and the cause remanded for 
further proceedings in conformity with this opinion. 


SUPREME COURT OF UNITED STATES. 


No. 320.—Ocrosrer Term, 1883. 


In error to the Circuit Ovurt of the Uniled States for the Midd'e 
District of Alabama. 


MOBILE & MONTGOMERY RAILWAY CO., , 
Plaintiff in Error. } 


Us. ; 


L. C. JUREY and M. GILLIS. 


The contract of acommon carrier may be in parol or writing. 


When it was claimed that such a contract foretransportation was by parol, 
evidence is admissible that such was the case and that the bill of lading 
was not the contract between the parties. 

The subject-matter and circumstances should be regarded in construing a bill 
of lading. 

Where the plaintiffs in error made a contract for transportation of cotton with 
a carrier without exemption from common law liability and the cotton was 
destroyed while in course of transportation and the loss was paid to 
plaintifts by the insurance company it was not necessary in the complaint 
to show how the company acquired its interest when the evidence showed, 
and when it appears that the judgment was right it will not be reversed 
for an error that could work no injury. 
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The payment of a total loss works an equitable assignment to the insurer of 
the property and all the remedies which the insured had against the 
carrier. 


Under the Code of Alabama when a suit is brought in the name of the person 
having the legal right for the benefit of another, a plea of payment is bad 
which does not allege payment to the beneficiary or the person holding the 
legal title before the beneticiary acquired his rights. 

An exception to the charge which was general, and failed to so indicate the 
specified point that the judge conld have corrected it, is ineffectual when 
the charge contains several distinct propositions. 


STATEMENT OF 'THE CASE. 


The defendants in error, Jurey and Gillis, brought this action for 
the use of the Factors’ & Traders’ Insurance Company against the 
plaintiff in error, the Mobile & Montgomery Railway Company, to 
recover twelve thousand dollars, for the failure of the latter to 
deliver certain cotton which had been placed in its possession as a 
common carrier. The complaint, which was drawn according to the 
form prescribed by the Code of Alabama, was as follows :— 

“The plaintiffs claim of the defendant the sum of twelve thousand 
dollars as damages for the failure to deliver certain goods, viz., one 
hundred and ninety-seven bales of cotton, weighing ninety-six thou- 
sand nine hundred and thirty-six pounds, received by the defendant, 
as a common carrier, to be delivered to the plaintiffs at New Orleans, 
La., for a reward, which it failed to do.” 

The railroad company pleaded the following pleas :— 

“1. The defendant for answer to the complaint says it is not 
guilty of the matters alleged therein. 

“2. For further answer to the complaint the defendant says that 
the plaintiffs, the said Jurey & Gillis, were paid the damages for the 
recovery of which this suit is brought before the action was com- 
menced.” 

The plaintiffs demurred to the second plea. The demurrer was 
sustained. The cause was then tried on an issue joined on the first 
plea and resulted in a verdict and judgment for the plaintiffs for 
$10,344.25. The defendants have by this writ of error brought the 
judgment under review. 


[May 5th, 1884.] 


Woops, J. 


All the evidence in the case is set out in the bill of exceptions 
taken at the trial. It tended to show the following facts : the cotton 
mentioned in the complaint was delivered at Montgomery, Alabama, 
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by the defendants in error, Jurey & Gillis, to the plaintiff in error, 
the railroad company, to be transported to New Orleans, and there 
delivered to the shippers. The cotton consisted of two hundred and 
sixty-four bales. The train upon which it was shipped was made up 
as follows : There were eight or ten box cars next to the engine ; 
behind these were four flats loaded with the cotton, not covered by 
tarpaulins, and next to them, and last of the train, was a cab car in 
which the conductor rode; there were two men with buckets of 
water, besides the conductor and brakemen, to watch the cotton. 
While running down grade at about twenty miles an hour, and when 
the engine was not emitting any sparks, the signal to halt was given 
by the bell, and the cotton was discovered to be on fire. Every 
effort was made to stop the train as soon as possible, and when this 
was done, the hands on the train did what they could to save the 
cotton ; but the fire was too hot, and the burning cars and cotton 
were consumed. The woods through which the train was running 
when the fire occurred, were on fire, and the woods were frequently 
burning along the defendant’s road at that time of the year. 

It further appeared that all the cotton loaded on the platform 
cars, consisting of one hundred and ninety-seven bales, was con- 
sumed, and of course never delivered to Jurey & Gillis. 

The contract for the transportation of the cotton was made by 
Jurey with T. K. Scott, the agent of the railroad company in Mont- 
gomery. Jurey testified: “I arranged with Scott to take the two 
hundred and sixty bales to New Orleans for two dollars per bale 
When the cotton was ready for shipment and hauling to the railroad 
depot, I again visited Mr. Scott, at the company’s office in Mont- 
gomery, in order to ascertain when my risk ceased and that of the 
company began, and Scott answered that as soon as the cotton was 
delivered on the railroad platform the cotton would be at the risk of 
the company.” Jurey further stated : “I contracted with the rail- 
road company, through its agent, Mr. Scott, to deliver the cotton in 
New Orleans for two dollars per bale, with the distinct understand- 
ing that it was at the railway company’s risk as soon as delivered on 
its platform at Montgomery. After the cotton had been destroyed 
by fire I saw the bill of lading for the first time, and noticed that 
risk by fire was excepted. I immediately went to Mr. Scott and 
called his attention to it, and that such was not our agreement. 
The bill of lading was obtained by Mr. ©. Hall, the broker in the 
premises. I paid an outside rate of freight in consideration of hav- 
ing the cotton transported without any exceptions or conditions.” 





1884.] Mobile & M ntgomery Railway Co. vs, Jurey and Gillis. 621 


He further stated as follows: “ We have been paid by the Factors’ 
and Traders’ Insurance Company of this city (New Orleans), by rea- 
son of its having been covered under our open policy, and this suit 
is for the use and benefit of that company as subrogee of our rights, 
because we reinsured the cotton in that company notwithstanding 
that defendant had guaranteed its delivery.” 

Scott testifiel that, while the cotton was being delivered on the 
railroad platform at Montgomery, and before the signing of the bill 
of lading, Jurey asked him if the railroad company would be 
responsible in the event the cotton was burned on the platform or 
in the cars, and he replied it would be in either event. 


Crenshaw Hall testified that he was a cotton broker in Mont- 
gomery, and acted for Jurey in delivering the cotton at the railroad 
company’s depot ; that he made no agreement and had no under- 
standing with the railroad company in regard to the rate of freight, 
but simply sent the cotton to the depot by order of Jurey ; Jurey 
told him that he himself would make the contract with the railroad 
company, as he thought he could get better rates. When the cotton 
was all delivered at the depot, witness received a bill of lading 
tuerefor. When the bill was delivered to him, Jurey, according to 
his recollection, was in the country, ten miles from Montgomery, and 
did not return until news had been received of the burning of the 
cotton. The bill of lading was signed in the handwriting M. H. 
Sayer, a freight clerk at the depot of the railroad company in Mont- 
gomery. It was as follows :— 


‘““MOBILE AND MONTGOMERY RAILWAY COMPANY. 


‘*Received from C. Hall two hundred and sixty-four (264) bales cot- 
ton of which are in bad order, marked as stated below, and con- 
signed to Jurey & Gillis, to be transported and delivered to same, New 
Orleans, at the rate of . And, in consideration of above rate, it 
is agreed upon and distinctly understood that the shipper reieases the 
Mobile & Montgomery Railway Co., and connections from all liabilities for 
any loss or damage that may occur from the bursting of ropes and bagging, 
old damage, wet, or from fire while upor their roads.” 


Then followed a statement of the number of bales of cotton, and 
the marks. At the foot of the bill were the words and figure : 
“Frt. $2.00 bale.” Kin 8-23 

The court, of its own motion, among other instruction, gave the 
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jury the following : “That the ground taken in argument by counsel 
for the railroad company was not the law, to wit : If Jurey & Gillis, 
before the commencement of the suit, had been paid by the Fac- 
tors’ & Traders’ Insurance Company, as insurers, paying the loss it 
had insured against, and if Jurey & Gillis had no interest in the 
recovery, then the insurance company was the real plaintiff, and the 
burden of proof was on it to show the jury, by satisfactory evidence, 
how much it had so paid ; and that if it failed to do so or to give the 
jury evidence to enable them to determine satisfactorily what its 
loss or damage was, then nothing more than nominal damages could 
be recovered.” 

The court further charged the jury of its own motion, that if the 
plaintiffs were entitled to recover, the measure of the damages would 
be the value of the cotton at New Orleans, where it was to have been 
delivered, together with interest on said sum so ascertained, at the 
rate of eight per cent. per annum, from the time when the cotton 
ought to have been delivered. 

The court, at the instance of the plaintiffs counsel, gave the fol- 
lowing instruction : “That the paper read in evidence by the de- 
fendant as a bill of lading contains no restriction upon the liability 
of the defendant as a common carrier.” 

The defendant asked the court to give the jury the following in- 
structions :— 

“2. If the jury find from the evidence that Jurey & Gillis insured 
said cotton in and by the Factors’ and Traders’ Insurance Com- 
pany, for whose use this suit is brought, then, upon the loss of the 
cotton by fire, and payment of the insurance money by the insurance 
company to Jurey & Gillis, the insurance company was subrogated 
to the rights of Jurey & Gillis, and can maintain a suit in the name 
of Jurey & Gillis for their use to recover the amount paid by them 
to Jurey & Gillis ; but upon these facts the plaintiffs cannot recover 
urder the complaint in this case, and if the jury find such to be the 
facts, they must find for the defendant. 

“4. If the jury find from the evidence that Jurey & Gillis were 
paid by the Factors’ and Traders’ Insurance Company (for whose 
use this suit is brought) before this suit was brought, for the dam- 
ages sustained by Jurey & Gillis by the burning of the cotton, then 
the plaintiffs cannot recover in this action and under the complaint 
in this case.” 

The court refused to give either of these instructions. 

The first assignment of error argued by the counsel for plaintiffs 
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in error relates to the admission in evidence of the testimony of 
Jurey and Scott, in respect to the terms of the contract by which 
the railroad company undertook to transport the cotton of the de- 
fendants in error to New Orleans. The contention is, that the bill 
of lading was the contract, and being in writing, no parol evidence 
could be received to vary its stipulations. Before this rule can be 
applied, the contract in writing must be shown to be the contract of 
the parties. One of the vital questions in the case was, what was 
the contract between the parties? No particular form or solemnity 
of execution is required for a contract of a common carrier to trans- 
port goods. It may be by parol, or it may be in writing, in either 
case it is equally binding. Am. Trans. Co. vs. Moore, 5 Mich, 368 ; 
Shelton vs. Merchants’ Dispatch Co., 59 N. Y¥., 258; Roberts vs. 
Riley, 15 La. An., 103. The defendants in error insisted that the 
contract between them and the railroad company was by parol, that 
it was made between Jurey for the defendants in error, and by Scott 
for the railroad company, and denied that the bill of lading was the 
contract, and alleged that it had never been delivered to the defend- 
ants in error, but only to Hall, who was not authorized to make a 
contract for them. It is plain, upon this statement of the contro- 
versy, that evidence of the parol contract was perfectly competent, 
and it was a question to be decided by the jury whether the under- 
standing as detailed by the witnesses or the bill of lading expressed 
the agreement of the parties. The evidence that the contract was 
by patrol, and was not the contract expressed in the bill of lading, 
came from Jurey, one of the defendants in error, and from Scott, the 
agent of the plaintiff in error, between whom it was made, and was 
not contradicted. The contention that this evidence should have 
been excluded, is certainly not based on any solid ground. There is 
nothing in this assignment of error for which the judgment should 
be reversed. 

The next contention of the plaintiffs in error is that the court 
erred in instructing the jury “that the paper read in evidence by the 
defendant as a bill of lading contains no restriction upon the liabil- 
ity of the defendant as a common carrier.” It is insisted that the 
purport of the charge is that, independent and irrespective of the 
parol evidence and upon its face, the contract contains no restriction. 
But such is evidently not the meaning of the instruction, because the 
words of the bill of lading clearly import an exception to the liabil- 
ity of 2 common carrier. What the court must have meant was 
that, in view of the circumstances under which the bill of lading was 
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executed, as detailed by the uncontradicted evidence of the wit- 
nesses, taken in connection with the fact that the rate of freight, 
which is stated to be the consideration for the exception, is left 
blank in the bedy of the bill of lading, it was not the intention of the 
parties to the contract that the railroad company should be ex- 
empted from any of the liabilities of a commun carrier. The court 
was called upon to construe a paper writing. It must be conceded 
that the writing was open to construction. It was the right and 
duty ofthe court, in order to decide upon its meaning, to look not 
only to the language employed, but to the subject-matter and sur- 
rounding circumstances. Barreda vs. Silsbee, 21 How., 161; Nash 
vs. Towne, 5 Wall, 689; Canal Company vs. Hill, 15 Wall. 94. 
When, therefore, the court was required to state authoritatively to 
the jury the meaning of the bill of lading, it cannot be presumed 
that it shut its eyes to the strong light thrown on it by the facts at- 
tending its execution, or that its instruction is to be interpreted as 
applying only to the words of the contract. It must be presumed 
that the court used all proper means to ascertain the true meaning 
of the bill of lading, and we think its interpretation, in view of all 
the circumstances of the case, was the right one. 

The next ground upon which the plaintiff in error asks a reversal of 
the jud:zment is the refusal of the court to give the charges num- 
bered 2 and 4 as requested by the plaintiff in error. The argument 
in support of this assignment is as follows: Section 2891 of the Code 
of Alabama provides : “In all cases where suits are brought in the 
name of the person having the legal right, for the use of another, 
the beneficiary must be considered as the sole party in the record.” 
In no part of the body of the complaint is there any averment show- 
ing in what way and by what means the Factors’ & Traders’ Insur- 
ance Company acquired an interest in this suit or a right to bring 
this action in the name of the owners of the cotton for their use, or 
that they have interest in the suit, and as the evidence shows that 
the Factors’ & Trade1s’ Insurance Company acquired their right to 
bring a suit against a carrier by having paid their insurance liability 
to Jurey & Gillis, which was a secondary liability, the carrier being 
primarily liable, the form of complaint adopted in this case was not 
sufficient ; that the complaint should state with certainty the facts 
showing the right of the insurance company to bring the action and 
the amount of the recovery to which they are entitled. The ground 
of their contention is that the recovery must -be limited to the 
umount paid by the insurance company to the defendants in error, 
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and that the burden is on the insurance company to prove what sum 
was so paid. 

This is an attempt to reverse the judgment of the circuit court on 
a question of pleading. The record in the case, in our opinion, 
shows that the plaintiff in error made a contract for the transporta- 
tion of the cotton of the plaintiffs, with no exception of the carrier's 
common law liability ; that it did not deliver the cotton for the value 
of which this suit is brought ; that the cotton was destroyed while 
in the vossession of the plaintiff in error, and was a total loss; and 
that the loss has been paid to the defendants in error by the insur- 
ance company. Under these circumstances, as it plainly appears on 
the face of the record that the judgment of the circuit court was 
right, it would not be reversed for an error which could not possi- 
bly have worked any injury to the plaintiff in error. Brobst vs. 
Brock, 10 Wall., 519 ; Decatur Bank vs. St. Louis Bank, 21 Wall., 
294. 

But we are of opinion that the ground upon which this assign- 
ment of error is based is not tenable, which is that the recovery 
must be limited to the amount paid by the insurance company to 
the defendants in error, and that the burden is on the insurance 
company to show how much it paid. Although the suit is brought for 
the use of the insurer, and it is the sole party beneficially interested, 
yet its rights are to be worked out through the cause of action 
which the insured has against the common carrier. The legal title 
is in the insured, and the carrier is bound to respond for all the 
damages sustained by the breach of his contract. If only part of 
the loss has been paid by the insurer, the insured is entitled to the 
residue. How the money recovered is to be divided between the in- 
sured and the insurer is a question which interests them alone, and 
in which the common carrier is not concerned. 

The payment of a total loss by the insurer works an equitable as- 
signment to him of the property and all of the remedies which the 
insured had against the carrier for the recovery of its value. Mason 
vs. Sainsbury, 3 Doug., 61 ; Yates vs. White, 4 Bing. New Cas., 272 ; 
Clark vs. Hundred of Blything, 2 Bar. & Cress., 254 ; Aitna Ins. Co. 
vs. Tyler, 16 Wend., 385 ; Atlantic Ins. Co. vs. Storrow, 5 Paige, 286. 

This rule is so strictly applied, that when two ships, belonging to 
the same owner, came into collision with each other, and one of them 
sank and became a total loss, it was held that the insurers of the lost 
ship did not, upon their payment of a total loss, become entitled to 
make any claim for the loss against the insured as the owner of {]:> 
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ship in fault in the collision, for their right existed only through the 
owner of the ship insured, and not independently of him, and as he 
could not have sued himself, they could have no remedy against 
him. Simpson vs. Thompson, 3 App. Cases, 279 ; see also Globe 
Ins. Co. vs. Sherlock, 25 Ohio St. 50. 

In Gales ve. Hartman, 11 Penn. St. 515, it was held that a shipper 
who has received from the insurer the part of the loss insured 
against, might sue the carrier on the contract of bailment, not only 
in his own right for the unpaid balance due himself, but as trustee 
for what has been paid by the insurer in case of the carrier, and 
upon the trial of such a case, the court will restrain the carrier from 
setting up the insurer’s payment of his part of the loss as partial 
satisfaction. 

Insurers of a ship which has been run down and sunk by the 
fault of another ship, are, upon their payment of a total loss, subro- 
gated to the right of the insnred to recover therefor against the 
owners of the latter vessel, and if their policy was a valued one, their 
payment of this value will give them the whole -pes recuperandi, and 
the right to the whole damages, though the insured vessel was, in 
fact, worth a larger sum than the valuation named in the policy. 
North of England Ins. Association vs. Armstrong, L. R. 5, Q. B. 244. 
See, also, Clark vs. Wilson, 103 Mass., 227. 

The authorities above cited which relate to marine policies apply, 
as well as the other cases cited, to the question in hand, for in Hall & 
Long vs. Railroad Companies, 13 Wall., 367, it was held that “there 
is no reason for the subrogation of insurers by marine policies to the 
rights of the assured against a carrier by sea which does not exist in 
support of a like subrogation in case of an insurance against fire on 
land.” 

We are of opinion, therefore, that the recovery in this case might 
properly have been, as it was, for the entire loss sustained by the 
nominal plaintiffs without regard to the amount of insurance paid. 
The only effect of the provision of section 2891, Code of Alabama, is 
to make the party for whose use the suit is brought dominus /iti , 
and to give it the same rights as if it were the assignee of the cause 
of action. Its recovery is on the nominal plaintiffs cause of action. 
But as there is no formal assignment, and the suit is in the name of 
the nominal plaintiff, the party beneficially interested is only bound 
¢0 establish the cause of action, without proof of his equitable right 
to the recovery. 

It follows from these views that the complaint was sufficient for 
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the case as presented by the evidence, and that the evidence tended 
to sustain the case stated in the complaint. 

The next ground for reversal argued by the plaintiff in error is, 
that the circuit court erred in sustaining the demurrer to the second 
plea. It has already been stated that, under the Code of Alabama, 
where a suit is brought in the name of the person having the legal 
right for the use of another, the- beneficiary must be considered as 
the sole party to the record. In view of this provision of the statute, 
in a suit brought by one person for the use of another, a plea of 
payment, which does not allege a payment to the beneficial plaintiff 
or a payment to the person holding the legal title, before the person 
holding the beneficial interest acquired his right, is clearly bad. 
The plea which was adjudged insufficient makes neither of these 
averments, and was therefore bad. The object of the plea seems to 
have been to raise the question whether the payment by the insurer 
to the insured, for property lost while in the possession of a common 
carrier, discharged the liability of the common carrier. If the plea 
was based on any such theory, the views we have expressed show 
that it did not present a bar to the present action. 

The last assignment of error which we shall notice, is based on the 
charge of the court, to the effect, that “the measure of damages 
would be the value of the cotton in New Orleans, where it was to 
have been delivered, together with interest on said sum at eight per 
cent. per annum from the time when the cotton ought to have been 
delivered.” The error alleged is, that the rate of interest should 
have been placed at five per cent., which is the legal rate in 
Louisiana where the contract was to be performed, and not at eight 
per cent., which was the legal rate in Alabama where the contract 
was made. 

Conceding that the charge in respect to the rate of interest was 
erroneous, the judgment should not be reversed on account of the 
error. The charge contained at least two propositions, first, that the 
measure of damages was the value of the cotton in New Orleans 
with interest from the time when the cotton should have been deliv- 
ered ; second, that the rate of interest should be eight per cent. It 
is not disputed that the first proposition was correct. But the 
exception to the charge was general. It was, therefore, ineffectual. 
It should have pointed out to the court the precise part of the charge 
that was objected to. “The rule is, that the matter of exception 
shall be so brought to the attention of the court, before the retire- 
ment of the jury to make up their verdict, as to enable the judge to 
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correct any error if there be any in his instructions to them.” 
Jacobson vs. The State, 55 Ala., 151. 

“ When an exception is reserved to a charge which contains two 
or more distinct or separable propositions, it is the duty of counsel 
to direct the attention of the court to the precise point of objection. 
South & North Ala., R. R. Co. vs. Jones, id., 507. 

So in Lincoln vs. Claflin, 7 Wall., 132, this court said : “It is pos- 
sible the court erred in its charge upon the subject of damages in 
directing the jury to add interest to the value of the goods. . 
But the error, if it be one, cannot be taken advantage of by the 
defendants, for they took no exception to the charge on that ground. 
The charge is inserted at length in the bill. ... It embraces sev- 
eral distinct propositions, and a general exception cannot avail the 
party if any one of them is correct.” On these authorities we are of 
opinion that the ground of error under consideration was not well 
saved by the bill of exceptions. 

Many other grounds of error have been assigned though not 
argued by counsel for the plaintiffin error. But what we have said 
covers most of them. The others are not well taken. We find no 
error in the record. The judgment of the circuit court is, therefore, 
affirmed. 





West vs. Home Ins. Co. et al. 


UNITED STATES CIRCUIT COURT OF OREGON. 


WEST 


vs. 


HOME INSURANCE CO. er a.* ) 


A foreign insurance company that has appointed an agent here upon whom 
process may be served for it, as provided in sections 7 and 8 of the foreign 
corporation act (Or. Laws, 617), is not absent from the State, so that any 
agent or attorney thereof may verify its answer to a complaint, but such 
answer must be verified by the agent appointed under the statute to stand 
for the corporation, or by some other agent or attorney who has personal 
knowlege of the facts involved in the allegations therein. 

Where an agent verifies an answer on the ground that the allegations thereof 
are within his personal knowledge, for the purpose of this verification, the 
allegations in the answer are to be taken as part of statement, and it must 
appear therefrom that the truth or falsity of such allegations are within his 
personal knowledge. 

Where an answer controverts sundry allegations in the complaint by simply 
denying any knowledge or information thereof sufficient to form a belief, 
and such answer is verified by an agent of the defendant who states in the 
verification that the facts contained in the answer are within his knowl- 
edge, it does not appear that such agent was authorized to verify the same, 
because of his personal knowledge of the material allegations therein, but 
contrary. 

Personal knowledge of an allegation in an answer, within the purview of 
section 79, is a personal knowledge of its truth or falsity; and if the alle- 
gation is a negative one, this necessarily includes a knowledge of the truth 
or falsity of the allegation denied. 


Action to recover insurance. The opinion states the facts. 


Jutros Moretanp, for the Plaintiff. 
Exxis G. Huauss, for the Defendants. 
Drapy, J. 
This action is brought by the plaintiff to recover from the defend- 
ants the sum of three thousand dollars, the loss sustained by the 


* Opinion filed December 12, 1883. From West Coast Reporter. 
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burning of a store and stock of goods therein, at West Port, Oregon, 
on December 25, 1882, and while the same were jointly insured for 
that sum by the defendants. 

The action was commenced in the State circuit court for this 
county on June 28, 1883. On August 9th, the cause was removed 
here by the defendants—they being citizens of New York and Con- 
necticut respectively, and the plaintiff of Oregon. 

On October 20th the defendants answered the complaint, and the 
plaintiff moves to strike out the same for want of a proper veri- 
fication. 

It appears from the complaint that in 1874 John West, David West 
(the plaintiff), and C. A. McGuire were partners in business at West 
Port, under the firm name of John West & Co.. and that. they con- 
tinued so until 1878, when the business passed into the hands of 
John West, and was by him carried on under the old firm name until 
1881, when he disposed of it to the plaintiff, who continued it on his 
account until December 25, 1882. During this time Allen & Lewis, 
of Portland, were the agents of John West & Co., and the plaintiff, 
and annually procured insurance on their store and merchandise at 
West Port, from the defendants, by ordering a renewal of the policy 
in a given sum and paying the premium therefor, and that on Jan- 
uary 25, 1882, he directed a renewal of such policy in the name of 
John West & Co., in the sum of five hundred dollars on the store 
and two thousand five hundred dollars on the merchandise, and on 
December 25th thereafter the property was destroyed by fire ; and 
that the store was then and had been owned by John West, and the 
merchandise by the plaintiff, and on May 9th the former assigned 
his interest in the policy to the plaintiff. 

It also appears from the complaint that the defendants, being 
foreign corporations, have each duly appointed Mr. Henry Failing 
their agent and attorney, upon whom service of summons may be 
made in this county, as provided and required in such cases by sec- 
tions 7 and 8 of the foreign corporation act. Or. Laws.p. 617. 

The answer is verified by E. Oldendorf, the local agent of the 
defendants at Portland, who states therein that he makes the 
affidavit because he “knows the facts” contaired in the answer of 
his “own knowledge ;” and that none of the “officers” of the de- 
fendants are within the State. 

The answer contains several defenses to the action, called therein 
“separate and further answers and defenses,” in which the facts 
alleged are stated unqualifiedly. Besides these, the answer contains 
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denials of any knowledge or information sufficient to form a belief 
as to whether the firm of John West & Co. was constituted as 
alleged, or the plaintiff purchased the business and carried it on, 
and the last insurance procured in the firm name was procured and 
paid for by him, or the store was owned by John West and the mer- 
chandise by the plaintiff, or the same was destroyed by fire, or the 
plaintiff damaged thereby, or John West assigned his interest in the 
policy to the plaintiff as alleged ; and adds thereunto “and, there- 
fore, they deny the same.” 

Section 79 of the code of civil procedure requires that an answer - 
shall be verified by the party, his agent or attorney, to the effect 
that “he believes it to be true.” The verification must be made by 
the affidavit of the party ; but if he is absent or incapable of making 
it, his agent or attorney may make it ; and such agent or attorney 
may make it in any case, “if all the material allegations” of the 
answer are within his “ personal knowledge.” In the case of a cor- 
poration, the verification may be made by any officer thereof, upon 
whom service of a summons might be made. 

For the purpose of this question, I do not think the defendants 
can be regarded as absent from the State. They are here by their 
agent or attorney appointed under the act, to stand for and repre- 
sent them in the courts, in all proceedings therein against them. 
Without this statute agent they cannot exist here, and with or by 
means of bim they are for the purpose of this litigation within this 
jurisdiction. As he is the only officer or agent upon whom service 
can be made for the defendants in this State, it follows that he is the 
only one who can verify their answer, unless it be an agent to whom 
all the material allegations are known. An answer may be verified 
by such an agent in any case. 

But the agent who makes this verification does not appear to have 
this knowledge. The answer denies that the defendants have any 
knowledge or information sufficient to form a belief of most of the 
allegations of the complaint, some of which are certainly material, 
and all of them are presumably so, or they would not have been 
denied. 

The agent states, in his verification, in effect, that he has personal 
knowledge of the “facts contained in the answer,” but he does not 
say that all the material allegations therein are within his personal 
knowledge. 

Of course, the affiant may know that he does not know whether the 
allegations thus denied are true or not. Beyond this his knowledge 
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is nut shown to extend. And if this is sufficient to enable an agent 
to verify an answer, in place of the party, it will never be difficult to 
find, and often convenient to have one who can deny the allegations 
of an adversary’s pleading on the ground of ignorance of the subject- 
matter, and thereby put him to the labor and expense of proving 
what would otherwise be admitted. 

Strictly speaking, the answer is the allegation of the defendants, 
and the verification is the affidavit of the agent making it. But in 
effect, and for the purpose of verification, I think the answer must 
be considered as the allegation of the agent. And it must appear 
therefrom that the material allegations of the latter are within his 
personal knowledge. 

Now, an allegation within the personal knowledge of the party 
making it is one whereof he knows the truth or falsity. And if this 
allegation is a negative one, it is necessarily implied that he knows 
the truth or falsity of the allegation denied. For instance, if the 
answer to the allegation of the plaintiff concerning the destruction 
by fire of the insured property and his loss thereby contain merely a 
denial of any knowledge or information thereof sufficient to form a 
belief, and the agent who verifies it says the facts contained in the 
answer aré within his personal knowledge, this, taken together, is in 
effect an admission that the agent has no knowledge of the subject 
of the allegation or the facts involved in it, and therefore is not 
qualified to make the verification. 

On the other hand, if the averment in the verification as to the 
agent’s knowledge is considered sufficient to authorize him to verify 
the answer, then the answer is so far manifestly false and sham, 
because the averment therein is, that he has no knowledge or infor- 
mation on the subject. 

Giving section 79 a practical construction, so as to secure the end 
for which it was enacted, to prevent parties from putting in issue 
and contesting facts which they cannot affirm or deny on oath, I 
think that when a defendant seeks to have his answer verified by the 
oath of a third person, on the ground that the matter is within the 
personal knowledge of the latter, there can be no traverse of an alle- 
gation in the complaint by a mere denial of any knowledge or 
information thereof. 

In the nature of things, that form of denial must be allowed where 
the answer is verified by the party. He has no choice, and can only 
admit or deny directly so far as his knowledge or belief extends, but 
when an agent volunteers or is selected to verify an answer on the 
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ground of his knowledge of the facts, it must appear from the 
answer as verified that he has such knowledge. But if the answer 
merely denies any knowledge or information of the allegation sought 
to be controverted, and the verification only states that the facts 
contained in the answer are within the agent’s knowledge, this 
amounts to an admission that he has no knowledge of the matter, 
and therefore is not qualified to make the affidavit. The party him- 
self could in any case answer that far, and it may be further. 

The motion to strike out is allowed, and if asked, it would have 
been allowed on the further ground that it was filed by the clerk 
contrary to rule 5 of this court, in this, that it contains both 
“erasures” and “interlineations.” 
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APPENDIX. 


Statement of facts in connection with the case of Carlton vs. Southern 


Mutual Ins. Co., reported on page 577, 


This suit was originally instituted in the equity branch of the Superior 
Court of Clarke County, Georgia, by petition of the company setting forth 


the following among other matters :— 


Your orator states that from a very early period in its existence it 
has been the policy of the company, as indicated in its charter, to 
accumulate a reserve fund which would be sufficient to furnish an 
ample guarantee to the holders of policies in the company. This 
purpose has been steadily adhered to and a reserve gradually accu- 
mulated which it is reasonably certain affords ample protection to 
the policy-holders against the present amount. of risk. 


At the same time the company have also pursued the policy of di- 
viding among the policy-holders in the shape of dividends almost the 
whole of the annual profits arising from premiums. The directors 
in the year eighteen hundred and fifty-five adopted regulations which 
were ratified by the convention of stockholders in the same year 
looking to the payment of these dividends, a copy of which are 
hereto attached as an exhibit marked B, which your orator prays 
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may be considered a part of this bill. This plan was put into oper- 
ation and has been since pursued down to the time hereinafter 
mentioned, when certain other sums were added to these amounts 
derived from premiums. It will be seen that the dividends pro- 
vided for in exhibit B, were solely from the annual earnings and 
were paid back to the policy-holders from whose premiums they 
were derived. 


Under the operation of this policy and carrying out these regula- 
tions almost the whole of the annual premiums have been annually 
distributed among the policy-holders in dividends, while at the same 
time a portion has been regularly added year by year, to the reserve 
fund. This reserve fund the last two years also was steadily in- 
creased by the addition of its own annual interest to the principal, 
Under this plan it has now reached the amount of nine hundred 
and twelve thousand eight hundred and three dollars and nineteen 
cents, which ($912,803.19) is the value of the assets composing it 
upon their face, the actual market value being more. This fund, 
however, is subject to deductions to the amount of three hundred 
thousand dollars, or very near that amount, for scrip due and about 
to be declared for the fiscal year ending on the thirtieth of April 
last, and for a reissuance fund. 


The total amount now at risk in this company is seventeen mil- 
lions six hundred and fifty thousand seven hundred and twenty- 
eight dollars ($17,650,728). The entire past experience of the 
company points to and justifies the conclusion that the present re- 
serve fund is abundantly sufficient to afford ample protection to the 
policy-holders against danger from that amount of risk. Unless 
therefore the amount at risk should be increased, no reason suggests 
itself why the reserve should be allowed to become larger than it is. 

At the annual convention of the policy-holders in the year eighteen 
hundred and seventy-two a resolution was adopted :— 


“That in all dividends hereafter to be declared out of the annual 
profits of the company the directors shall be and they are hereby 
empowered to include in such profits, from which dividends shall be 
made any proportion of the income of the company arising from re- 
ceipts of interest upon the reserve fund, or from any other source 
as shall in their judgment and discretion be deemed advisable and 
proper.” 
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This action was based upon the clause in the charter which ex- 
pressly authorizes a division of the surplus whenever it reaches a 
point beyond the necessities of the corporation. In view of the 
amount at risk and the amount of the reserve fund, and guided by 
the past experience of the company, the directors acting according 
to their judgment and discretion under this resolution above re- 
ferred to, have included in the dividends declared for the years 
eighteen hundred and seventy-nine and eighty, a portion of the in- 
terest on the reserve fund. This action it is believed was rendered 
necessary in order to prevent an accumulation of surplus funds be- 
yond the amount contemplated by the charter, the limit being con- 
sidered to be whatever amount the judgment and discretion of the 
directors, guided by experience, shall fix as a sufficient reserve. 
That point being reached it is necessary to pay out the interest in 
order to prevent the further increase of the fund. With the present 
amount and volume of business the reserve is large enough. The 
officers of the company realizing that they hold it as trustees for the 
true owners, and remembering that it is the result of the steady ac- 
cretions of thirty years of successful business and that the innumer- 
able payments of all who have ever been policy-holders have all 
contributed, like Peter’s pence, eech almost imperceptibly to swell it to 
its present proportions and in view of the uncertainty as to the true 
intent and meaning of the charter, are unwilling to assume the re- 
sponsibility of paying out any more of it until it is judicially de- 
termined who are entitled to receive it. As to this the following 
questions have presented themselves, which they are not able to 
decide :— 


To whom does this reserve fund belong? Are those who are the 
holders of one-year policies at this time the owners ; if so, upon 
' what basis shall a division among them be made, or are they and all 
who have ever held policies the lawful owners, or are all who have 
held policies heretofore since a certain date joint owners, and those 
before that date excluded, and if so what date constitutes such a 
bar? Your orator is advised that the income follows the corpus 
and that in order to ascertain who are the lawful recipients of divi- 
dends of its interest the questions above stated as to the ownership of 
the fund itself should be determined. The language of the charter 
is as follows where it touches this question :— 


“ In the event of an accumulated surplus beyond the necessities of 
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said corporation the directors are hereby authorized to divide the 
same among the stockholders thereof according to the respective 
amounts of their premiums.” 


This is the only connection in which the word stockholder is used 
in the charter. 


The second section of the charter also contains the following lan- 
guage :—~ 


“At all meetings of said corporation every matter shall be de- 
cided by a majority of votes, each member holding a policy for one 
year or longer being allowed to vote, and if his policy exceed one 
thousand dollars an additional vote for every thousand.” 


Beyond these two extracts from the charter there is no light cast 
upon this question by that instrument, and the by-laws of 
the corporation are silent upon the subject. As is hereinbefore 
stated in the distribution of the portion of the interest upon the re- 
serve which has already been made, it was considered that the per- 
sons who were at the time holders of policies, were those who were 
referred to by the term “ stockholders” as used in the charter. 


Your orator further states that those who are not now policy, 
holders, but who formerly held policies may be divided into two 
classes, to wit :— 


First : those who have ceased to be policy-holders by their own 
volition, that is to say by voluntarily declining to insure longer in 
this company, and those whose policies have not been renewed for 
cause. 


Second : those who have been cut off from further connection 
with the company by the company’s own act. 


To the first class belong an innumerable host of former policy- 
holders, many of whom are dead and their representatives unknown, 
or have parted with the property insured, or for many other reasons 
ceased to hold policies on their own motion, or for cause. 


To the second class belong all who held policies in this company 
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in the State of South Carolina, Florida, Alabama and Mississippi at 
the dates when the company withdrew from business in those States 
respectively. 


No account and settlement was had with these policy-holders at 
the time or since these withdrawals, and no demand or claims of any 
interest in any accumulation has ever been made by them. 


Your orator further states that although under its charter it may 
insure for aterm not exceeding ten years, yet its practice for a 
long time has been to issue no policy for a longer time than one 
year, but it also insures for a shorter period than one year without 
a policy under what are termed insurance receipts, a copy of which 
is hereto attached, marked C, and as an exkibit your orator prays 
that it may be considered a part of this bill. The holders of these 
insurance receipts have never participated in the annual dividends 
heretofore declared. Whether they are entitled to participate in the 
interest on the reserve is doubtful. 


Furthermore, although no policy is issued for a longer term than 
one year, yet itis the practice of the company at the end of the 
year to extend the old policy, without issuing a new one by what are 
termed, for convenience, renewal receipts. 


It is a matter involved in some doubt what is the legal status and 
effect of these renewals, and of those who hold them, whether they 
are new contracts in themselves or amount to a continuation of the 
terms of the policy for a term more than one year. 


In the event that it should be held that the term “stockholder,” 
as employed in the charter, means those only who at the time are 
the holders of one-year policies, and that consequently they only are 
entitled to receive any dividends that may be declared from the re- 
serve fund, the question still remains upon what basis shall it be di- 
vided among them? The expression, “according to the respective 
amounts of their premiums,” is ambiguous. It may be construed to 
mean the amount of all premiums paid by the present policy-hold- 
ers at all times, or merely the premiums paid during the particular 
year in question. 


Your orator therefore charges that the reserve fund of this com- 
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pany is now large enough and should not be increased ; that its 
growth from its own interest alone is now so rapid, that unless 
checked it will go to near a million dollars before the end of the 
present year ; that it is reasonably certain that the time has now 
come, spoken of in the charter, when a division of its income at 
least, should be made among the stockholders ; that in view of the 
grave doubts springing out of the charter and hanging over the 
questions, who are the stockholders in this company as used in the 
charter ; who are the lawful owners of this surplus, and what per- 
sons are entitled to share in any division that may be made of this 
fund or its issues, and upon what basis that division should be 
made; what is the legal status in this company of the holders of in- 
surance receipts and renewal receipts, and in view also of the amount 
involved, and the weight of responsibility resting upon the officers 
of this corporation, a judicial determination of all these disputed 
questions and a decree giving the company direction in the prem- 
ises, are imperatively demanded. 


Your orator further charges that it is impossible to execute any de- 
cree which might be rendered in this case bringing in all the past pol- 
icy-holders to share in these dividends. They are an immense 
number reaching into a great many thousands, and with scarcely 
any two having the same interest the task of ascertaining the share 
of each is superhuman. Besides the pittance that would be going 
to each would be so infinitesimal that no court would employ its of- 
ficers and agents in sub-divisions so minute. . 


The company prays that the charter of this company may be 
construed and interpreted so that by the decree in this case the 
legal status of the said reserve fund may be finally and definitely 
determined and fixed, and so that it may be ascertained and de- 
clared who are its lawful owners, and who are entitled to share in 
any division of the fund itself or of the income produced by it, and 
so that the term stockholders, as used in the charter may be inter- 
preted so as to remove all doubt and uncertainty as to tlie true in- 
tent and meaning of that instrument. 


2. That in the event that none others but present policy-holders 
are intended by the word stockholders, that it may be settled by the 
decree upon what basis a division among them shall be made. 
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3. That the legal status of those who hold under renewal receipts 


and the legal effect of the renewal receipts themselves may be fixed 
and settled. 


4. That the legal status of those who hold under insurance re- 
ceipts and the legal effect of the insurance receipts themselves may 
be fixed and settled, as to the right of the holders of the same to 
share in the interest on the reserve fund. 





